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be more familiar than I with courageous Australian examples: lawyers like Stephen Keim, who 
represented Dr. Mohammed Haneef, Rob Stary and Jennifer Robinson, who are acting for Julian 
Assange, and Michael Mori (now an Aussie), who represented David Hicks.2 I am going to talk about 
American lawyers who have resisted attacks on the rule of law in the years since 9/11. Why do I focus on 
the rule of law? Surely the Bush administration is guilty of far greater offenses—the Iraq war being the 
most egregious 
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general counsels of the four branches of the armed services to the Judge Advocate Generals and Staff 
Judge Advocates, have challenged the legal framework of the “war on terror” and aggressively 
represented accused before military commissions.5  

 
Today

http://www.constitutionproject.org/about-us/constitutional-champion-award


3 
 

unnecessary). The Department of Justice prepared an affidavit for the commander, asserting that some 
detainees had been trained to pass “coded messages in furtherance of terrorist operations.” Diaz was 
asked to show how 12 Kuwaiti detainees could do so; but he could find only three who were even 
plausibly dangerous. He saw the argument as “a reach. We were just throwing up these obstacles in the 
way of implementing the Rasul decision,” in which the Supreme Court had decided (a week before he 
arrived in Guantánamo) that detainees were entitled to petition for habeas corpus. He was copied on a 
letter from the Navy Secretary refusing to disclose detainees’ names to Barbara Olshansky, a lawyer at 
the Center for Constitutional Rights, which was arranging pro bono lawyers for habeas petitions. Diaz 
was convinced that “no matter what the courts said, [the military] would just keep stonewalling.”  

 
Working late on January 2, 2005 he found a list of the names and nationalities of all 551 

detainees, with codes indicating who had interrogated them and the value of the information elicited. 
The list was not marked secret. “I knew that if I didn’t do anything, nobody else was going to.” He 
printed the list, cut it into 39 sheets to fit inside a Valentine’s Day card, and mailed it to Olshansky in an 
unmarked envelope on January 15, his last day in Guantánamo. After agonizing for weeks, she called the 
chambers of the federal judge hearing her habeas petitions and was told by the clerk to give it to the 
FBI. Diaz was quickly identified through fingerprints and his computer hard drive. 

 
By the time he was court martialed the government had released all the names in response to 

an Associated Press FOIA lawsuit. Diaz said “my oath as a commissioned officer is to the Constitution of 

http://www.andyworthington.co.uk/
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the “fantastic opportunity” of a six-month tour at Guantánamo in the Office for the Administrative 
Review of the Detention of Enemy Combatants (OARDEC), helping to build the evidentiary database for 
the Combatant Status Review Tribunals determining whether detainees could be held and sitting on the 
tribunal for Abdel Hamid al-Ghizzawi. He quickly became skeptical of the claim that all detainees were 
jihadists. 

As an intellagent, I would have written “junk statement” across that. … Anything that resulted in 
a “not enemy combatant” [finding] would just send ripples through the entire process. The 
interpretation is, “you got the wrong result. Do it again.” …the hearings amounted to a 
superficial summary of information, the quality of which would not have withstood scrutiny in 
any serious law-enforcement or intelligence investigation. 
 

As a lawyer, he began to feel 
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Two weeks after MacLean filed Abraham’s declaration the Supreme Court agreed to hear the 
appeal in Boumediene, ultimately reaffirming the right to habeas. The habeas lawyers subsequently 
learned that two months after Abraham’s 

http://www.defense.gov/news/crstsummary.pdf
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by Pakistani bounty hunters were classified secret. The prosecution was exerting “enormous political 
pressure…to get these trials moving…practically pounding the table.” He
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reliability of his statements.” Col. Morris, the 
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I am beginning to have grave misgivings about what I am doing, and what we are doing as a 
country…. I no longer want to participate in the system, but I lack the courage to quit. I am 
married, with children, and not only will they suffer, I’ll lose a lot of friends.14 
 

Dear 
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no longer serve as a prosecutor at the commissions, about the slipshod, uncertain “procedure” 
for affording defense counsel discovery. One would have thought that after six years since the 
commissions had their fitful start, that [sic] a functioning law office would have been set up and 
procedures and policies not only put into effect, but refined. ... In my view, evidence we have an 
obligation as prosecutors and officers of the court has not been made available to the defense. 
… I have decided to come forward at this point and share some of my reasons for offering my 
resignation because I believe I have an obligation to provide truthful information to the court 
regardless of which side calls me as a witness.  
 
Jawad might have been duped into joining Hezb-e Islami Gulbuddin (previously allied with the 

U.S.). “It seems plausible to me that Jawad may have been drugged before the alleged attack.” The 
Afghan Interior Ministry said two other men confessed to the crime. Vandeveld also was troubled by 
Jawad’s treatment in custody and had given the Defense Department documents indicating sleep 
deprivation. “As a juvenile at the time of his capture, Jawad should have been segregated from the adult 
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videotaped a statement by Jawad, Vandeveld was never able to get it. The “complete lack of 
organization” in the prosecutor’s office affected nearly every case. “It was like a stash of documents 
found in a village in a raid and just put on a plane to the U.S.” Evidence was scattered throughout 
databases, in desk drawers and vaguely labeled containers, or “simply piled on tops of desks.” “Most 
physical evidence that had been collected had either disappeared” or been lost. As recently as June 
2008 Jawad had been “beaten, kicked and pepper-sprayed while he was on the ground with his feet and 
hands in shackles, for allegedly not complying with guards’ instructions.” The government was still using 
the confessions Col. Henley had excluded as coerced. 
 

The chief prosecutor. Morris said he would be “happy to respond under oath to any of the 
allegations.” He claimed that Vandeveld 

 
was disappointed when I did not choose him to become a team leader, and he asked to resign 
shortly thereafter, never having raised an ethical concern during the nine months I supervised 
him. I relied on his reports to me about Jawad and other cases I entrusted to him (which 
included his advocacy of a 40-year sentence for Mr. Jawad the week before he departed). 
 

Vandeveld retorted: “I wouldn’t believe a word [the prosecutor] says.” 
 
 A few days later Vandeveld published a Washington Post op ed.21 In November 2001 

I was going off to avenge the attacks of Sept. 11, 2001, with a sense of pride and moral purpose. 
… All of us fought because we believed that we were protecting America and its ideals. But my 
final tour of duty made me question everything we had done. … Warning signs appeared early 
on, but I ignored them. … But with Father John’s help, and with the unlikely support of Jawad’s 
relentless defense counsel‒a scorned adversary whose integrity and intelligence transformed 
him into a trusted friend‒I finally resigned…. Now that I’m home in Erie…I have regained my 
sense of self. … We did not sacrifice so that an administration of partisan civilians, abetted by 
military officers who seemed to have lost their moral compass, could defile our Constitution and 
misuse the rule of law. … I just hope no one will see that kind of abuse‒and look the other way‒
again. 
 

 On July 8, 2009 Vandeveld testified before the Senate Armed Services Committee:22 
We do not need military commissions. They are broken and beyond repair. We do not need 
indefinite detention, and we do not need a new system of “national security courts.” Instead, 
we should try those whose guilt we can prove while observing “the judicial guarantees which 
are recognized as indispensable by civilized peoples”‒in other words, using those long-standing 
rules of due process required by Article III courts and military courts-martial‒and resettle or 
repatriate those whom we cannot. That is the only solution that is consistent with American 
values and American law. 
 

 U.S. District Judge Huvelle ruled in Jawad’s habeas petition on July 17 that his confessions were 
coerced and inadmissible, giving the government a week to produce another justification for detaining 
him.23 At the end of that period the Justice Department acknowledged it had no other evidence but 
claimed it was thinking of prosecuting him in civilian court.  Judge Huvelle gave the Justice Department 

                                                           
21

 Vandeveld, “I Was Slow to Recognize the Stain of Guantánamo,” WP (1.18.09). 
22

 250 Law and Security Digest (7.10.09). 
23

 Glaberson, “Government Might Allow U.S. Trial for Detainee,” NYT (7.24.09). 
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24 hours to conduct an “expedited criminal investigation.” When it failed to produce any evidence she 
granted Jawad’s habeas petition. On August 24 he was returned to Afghanistan and freed. 
 
 In March 2010 Vandeveld co-authored an op ed for Salon.24 The military commission was 
“untested, likely unconstitutional, and has yet to demonstrate a single, credible result.” The Defense 
Department “has yet to even devise rules for these proceedings.” There was a “constitutional cloud 
lingering over critical legal issues….” 
 

Using our federal courts is being tough on terror. There is plenty of risk but no discernible 
benefit to trying the 9/11 defendants in an untested system. This trial should not be a “learning 
experience.” Too much is at stake for our national security, our values, and our future. 
 

E. Stories of Resistance 
 

Susan Sontag declared that “at the center of our moral life and our moral imagination are the 
great models of resistance: the great stories of those who have said ‘No.’”25 But the lesser stories are 
equally important: dissidents like Herman Melville’s Bartleby, who respond to orders that violate their 
ethical ideals: “I would prefer not to.”26 The few human rights lawyers who nobly devote their lives to 
defending the rule of law deserve our profound gratitude and respect. But the rule of law can survive 
only if ordinary lawyers do the right thing. The four described above sought to preserve the integrity of 
the legal process: CSRTs that purported to identify “enemy combatants,” military commissions that tried 
them for war crimes, and habeas corpus petitions seeking their release from Guantánamo.  

 
Little in their past predicted that behavior. All were staunch patriots. Abraham felt a special 

loyalty to the country that had defeated Nazi Germany and opened its doors to his parents after they 
survived the Holocaust. All were career military officers, active duty or reserve, who consistently 
received superb performance reviews, earning repeated promotions and medals. The military had 
offered Diaz an extraordinary ladder for upward mobility. None was a rebel; this was the first act of 
disobedience in a lifetime of conformity for both Abraham and Vandeveld. All believed deeply in the 
military law they practiced. Vandeveld was certain that those detained and tried were dangerous 
terrorists.
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identities of detainees so lawyers could not petition for habeas on their behalf; spying on detainee 
communications with their lawyers. Some political interference was brazen: assuring prosecutors there 
would be no acquittals, packing CSRTs with compliant members and redoing the few that found 
detainees not to be enemy combatants, replacing military commission judges midtrial for requiring 
prosecutors to disclose exculpatory evidence or being too deliberative. Abraham was troubled by his 
office’s sloppiness and casual disregard for evidence and procedure. The lawyers’ outrage intensified 
when the military lied‒insisting that these detainees were the worst of the worst, all were committed 
jihadists, the U.S. did not torture‒or when it sought to cover up its actions. As professionals, lawyers live 
a unique dilemma: as hired guns they must assert the truths of empirical and moral claims they do not 
believe.28 These lawyers eventually balked, declaring (with Galileo) “eppur si muove.” Some developed 
sympathy for particular detainees (especially the juveniles Khadr and Jawad, who exhibited the 
psychotic symptoms of torture victims) as well as respect for opposing counsel. Vandeveld wondered 
how he would feel were his son treated like Jawad; Abraham was moved by the fact that al-Ghizzawi 
had a daughter the same age as his own. 

 
All found resistance difficult. Most needed a long time to form the necessary resolve and act on 

it. They had to reject firmly-held beliefs and relinquish long, rewarding military careers. Vandeveld 
switched from a “true believer” to “truly deceived.” Although some reported up the chain of command, 
all ultimately concluded that would be fruitless. Vandeveld feared the consequences for his family. Even 
though he must have anticipated Father Dear’s advice he delayed following it. He persisted in arguing 
that Jawad’s abuse should affect only punishment, not conviction. In retrospect, Diaz felt his action had 
been stupid. Only Abraham seems to have had few regrets about returning to civilian life. 

 
Like Chelsea Manning, Edward Snowden, and other whistleblowers, these had reason to be 

apprehensive. No good deed goes unpunished. Instead of honoring their courage and fidelity to the rule 
of law, the military first sought to discourage their resistance and, when that failed, cynically impugned 
their motives. The military insisted Vandeveld’s reasons were personal, even subjecting him to a 
psychiatric examination. The military never admitted error: it continued to maintain that the 
prosecution disclosed all evidence when this was patently false; Eric Holder contemplated a criminal 
prosecution of Jawad after his military commission trial collapsed (but wisely backed off). When these 
lawyers persisted in exposing misconduct by the military it retaliated. Diaz saw his military career end, 
served time in the brig, and lost his license to practice law. Vandeveld was temporarily muzzled.  

 
Once 
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Jawad’s confessions, not just in the military commissions but also in the District Court, which therefore 
granted the habeas petition, leading to his transfer home and release. And Vandeveld’s resignation 
forced the prosecution temporarily to withdraw charges against all the cases in which he had been 
involved. Khadr’s plea deal allowed him to be transferred to Canada, where he would soon be eligible 
for release. 

 
These four men demonstrate the enormous power of “just saying no.” I hope their stories will 

inspire other lawyers to fidelity to the rule of law, not just at moments of heroic resistance but in their 
daily practice. 


