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Part 2 - Summary of Recommendations 

ADDITIONAL RECOMMENDATIONS 

�x The consolidation bill should have a detailed objects clause that includes the 

following: 

o a statement of the beneficial nature of the Act; 

o the aim of eliminating discrimination and achieving substantive equality; 

o �D�� �U�H�I�H�U�H�Q�F�H�� �W�R�� �$�X�V�W�U�D�O�L�D�¶�V�� �R�E�O�L�J�D�W�L�R�Q�V�� �X�Q�G�H�U�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �K�X�P�D�Q�� �U�L�J�K�W�V��

conventions; 

o a reference to the need for reasonable adjustments and special 

measures to achieve substantive equality; and 

o a reference to identifying and removing systemic discrimination. 

�x The consolidation bill should make vilification based on a protected attribute, or the 

intersection of two or more protected attributes, unlawful.  The prohibition should be 

based on Part IIA of the Racial Discrimination Act and be subject to the defences set 

out in that Part. 

�x Vilification should be made a criminal offence.  The offence of vilification should be 

defined as the incitement of hatred towards, or serious contempt for, or severe 

ridicule of, a person or group of persons on the basis of an attribute protected under 

the consolidation bill or the intersection of two or more such attributes. 

�x The consolidation bill should set out a clear process for the referral of a complaint of 

vilification from the Australian Human Rights Commission to the Australian Federal 

Police for investigation and prosecution by the Commonwealth Director of Public 

Prosecutions and a joint investigation framework between the Australian Human 

Rights Commission and the Australian Federal Police. 

QUESTION 1 

�x The consolidation bill should contain a unified definition of discrimination. 

�x The consolidation bill should expressly include indirect as well as direct 

discrimination. 

�x The consolidation bill should expressly state that it is not necessary to separately 

plead direct discrimination and indirect discrimination. 

�x If the Government does not accept the recommendation to include a unified definition 

of discrimination in the consolidation bill, the existing test for direct discrimination 

should be amended so that it does not include a comparator element. The test for 

direct discrimination should include a detriment test similar to section 8(1)(a) of the 

Discrimination Act 1991 (ACT). 
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�x If the Government does not accept the recommendation to include a unified definition 

of discrimination in the consolidation bill, the existing test for indirect discrimination 

should be amended so that: 

o there is no requirement that a complainant show that s/he cannot meet the 

condition as part of the test for indirect discrimination;
2
 and 
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independent basis for a complaint to the Aus



Page 7 

 

�x The consolidation bill should define sexual harassment in the same terms as currently 

provided in section 28(A) of the SDA. 

�x The consolidation bill should provide that the prohibitions against harassment and 

sexual harassment are not subject to any exception. 

QUESTION 7 

�x The consolidation bill should include the use of appropriate terminology that captures 

the whole of the Lesbian, Gay, Bisex
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�x 
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4. the judiciary must be required to consider the Objectives of the Act when 

determining the application of the general limitations clause;
 
and 

5. the judiciary determining discrimination complaints must have specialist 

training and knowledge of beneficial nature of discrimination law;
 
and 

6. the Australian Human Rights Commission 
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�x The regulation of Commonwealth anti-discrimination laws should remain with the 

Australian Human Rights Commission and the courts and not be delegated to the 

corporate sector through a process of co-regulation. 

�x 
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�x The Australian Human Rights Commission should be empowered to conduct formal 

inquiries into matters relating to state and territory laws or practices. 

�x �µ�+�X�P�D�Q�� �U�L�J�K�W�V�¶�� �L�Q�� �W�K�H�� �F�R�Q�V�R�O�L�G�D�W�L�R�Q�� �E�L�O�O�� �V�K�R�X�O�G�� �E�H�� �G�H�I�L�Q�H�G�� �E�\�� �U�H�I�H�U�H�Q�F�H�� �W�R�� �W�K�H�� �V�H�Y�H�Q��
core human rights treaties to which Australia is a party, as contained in section 3 of 

the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). 

�x The ability of the Australian Human Rights Commission to intervene or appear as 

amicus in discrimination cases should be retained. 

�x The Australian Human Rights Commission should have the power to commence 

proceedings in the absence of an individual complaint, to enforce breaches of 

disability standards.  This should include the introduction of civil penalty provisions in 

the consolidation bill. 

�x The Australian Human Rights Commission should be empowered to facilitate and 

enforce compliance with the positive obligation without first receiving a complaint. 

�x The Australian Human Rights Commission should be adequately resourced to 

undertake these additional functions. 

QUESTION 28 

�x Australian Human Rights Commission should be able to investigate potentially 

discriminatory terms in industrial agreements with or without an individual complaint. 

�x Fair Work Australia should seek the guidance of the Australian Human Rights 

Commission on potentially discriminatory terms in industrial agreements. 

�x Community legal centres should be further funded to provided specialist advice to 

people experiencing discrimination in employment under the Fair Work Act 2009 (Cth) 
and discrimination law in order for people to exercise their rights most effectively. 

�x The Fair Work Act should include a non-exhaustive list of protected attributes which 

are consistent with the consolidation bill, on the grounds earlier recommended by 

NACLC. This issue should be considered further during the upcoming review of the 

Fair Work Act. 

�x That there should be legislative clarification of the relationship between section 

351(2)(a) of the Fair Work Act, with Commonwealth, state and territory anti-

discrimination laws.  The Government should consider the issues raised by the 

discrimination consolidation concerning the operation of federal discrimination law in 

the review of the Fair Work Act. 

QUESTION 29 

�x The consolidation bill adopt a model which: 

o expresses reliance on article 26 of the International Covenant on Civil 

and Political Rights; and 

o at a minimum, ensures that state and territory anti
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�x That the consolidation bill and the Fair Work Act expressly permit an aggrieved 

individual to make a complaint or initiate proceedings where their initial complaint 

(whether under the Fair Work Act, state, territory or federal discrimination law) was 

lodged in the wrong jurisdiction and has been withdrawn or declined. 

�x The consolidation bill provide no exemption for acts done in direct compliance with 
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Part 3 ± Additional Recommendations 

 

NACLC submits two additional recommendations on issues that are not mentioned in 

the Discussion Paper, but which we believe to be important considerations in the 

context of the consolidation project: namely, an objects clause and vilification. 

OBJECTS CLAUSE 

NACLC notes that the Discussion Paper does not seek feedback on an objects clause 

for the consolidation bill. 

Section 15AA of the Acts Interpretation Act 1901 (Cth) states that:  

in the interpretation of a provision of an Act, a construction that would promote the 

purpose or object underlying the Act (whether that purpose or object is expressly stated 

in the Act or not) shall be preferred to a construction that would not promote that 
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VILIFICATION 

NACLC notes that the Discussion Paper does not pose any questions in relation to 

vilification. 

NACLC submits that vilification based on a protected attribute, or the intersection of two 

or more protected attributes, is a severe, aggravated form of discrimination that should 

be unlawful in all protected areas of life, and be proscribed criminal conduct. 

Vilification is a hate related crime.  It is appropriate that there be a joint investigation 

framework in the consolidation bill.  The framework should provide for the referral of 

incidents from the AHRC to the Australian Federal Police (AFP) and for joint 

investigations of these incidents.  In the absence of such a framework, it is unlikely that 

AFP and Commonwealth Director of Public Prosecutions (Commonwealth DPP) will 
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Part 4 ± Meaning of Discrimination 

1. QUESTION 1 -  WHAT IS THE BEST WAY TO DEFINE DISCRIMINATION? 

WOULD A UNIFIED TEST FOR DISCRIMINATION (INCORPORATING BOTH 

DIRECT AND INDIRECT DISCRIMINATION) BE CLEARER AND 

PREFERABLE? IF NOT, CAN THE CLARITY AND CONSISTENCY OF THE 

SEPARATE TESTS FOR DIRECT AND INDIRECT DISCRIMINATION BE 

IMPROVED? 

NACLC recommends that the consolidation bill include a unified test for discrimination, 

which incorporates both direct and indirect discrimination, providing it does not reduce 

current protections.  If this recommendation is not adopted by the Government, we 

prop�R�V�H�� �D�� �Q�X�P�E�H�U�� �R�I�� �D�P�H�Q�G�P�H�Q�W�V�� �W�R�� �W�K�H�� �F�X�U�U�H�Q�W�� �G�H�I�L�Q�L�W�L�R�Q�V�� �R�I�� �µ�G�L�U�H�F�W�¶�� �D�Q�G�� �µ�L�Q�G�L�U�H�F�W�¶��

�G�L�V�F�U�L�P�L�Q�D�W�L�R�Q�����L�Q�F�O�X�G�L�Q�J���U�H�P�R�Y�D�O���R�I���W�K�H���X�V�H���R�I���W�K�H���µ�F�R�P�S�D�U�D�W�R�U�¶�� 

1.1. Unified test 

Anti-discrimination law is complex, particularly in relation to the definition of 

discrimination, which varies across all Commonwealth legislative provisions.  In 

�1�$�&�/�&�¶�V���H�[�S�H�U�L�H�Q�F�H�����R�X�U���F�O�L�H�Q�W�V���D�U�H���U�H�D�G�L�O�\���D�E�O�H���W�R���L�G�H�Q�W�L�I�\���W�K�D�W���W�K�H�\���K�D�Y�H���H�[�S�H�U�L�H�Q�F�H�G��

discrimination; however, applying the current legal tests to their experience is often 

technical and difficult.  It is also well documented that the current definitions of direct 

and indirect discrimination have led to outcomes that are arguably against the objects of 

anti-discrimination laws.
4
 

One option �L�V�� �W�R�� �U�H�S�O�D�F�H�� �W�K�H�� �H�[�L�V�W�L�Q�J�� �G�H�I�L�Q�L�W�L�R�Q�V�� �R�I�� �µ�G�L�U�H�F�W�¶ �D�Q�G�� �µ�L�Q�G�L�U�H�F�W�¶�� �G�L�V�F�U�L�P�L�Q�D�W�L�R�Q��

with a unified definition of discrimination. An example of a unified definition is section 9 

of the RDA.  Another example is the definition of discrimination contained in the South 

African Promotion of Equality and Prevention of Unfair Discrimination Act (2000), which 

defines discrimination as: 

any act or omission, including a policy, law, rule, practice, condition or situation which 

directly or indirectly �±  

a) imposes burdens, obligations or disadvantage on; or 

b) withholds benefits, opportunities or advantages from 

any person on one or more of the prohibited grounds. 
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However, NACLC recognises that a unified definition may inadvertently lead to a 

reduction in discrimination protection if it is not sufficiently clear that the law covers 

indirect as well as direct discrimination. NACLC strongly believes that the consolidation 

bill must include types of indirect discrimination, such as requirements, conditions and 

practices which may appear neutral on their face, but which prevent the achievement of 

equality of particular groups in the community. 

In principle, NACLC supports a unified definition of discrimination but only if it can be 

drafted so as not to reduce current protections for both direct and indirect 

discrimination. 

 

RECOMMENDATION:  The consolidation bill should contain a unified definition of 

discrimination. 

 

RECOMMENDATION:  The consolidation bill should expressly include indirect as well 

as direct discrimination. 

 

RECOMMENDATION:  The consolidation bill should expressly state that it is not 

necessary to separately plead direct discrimination and indirect discrimination. 

1.2. Alternative recommendations if the Government does not adopt a unified 

test 

If the Government does not adopt a unified definition in the consolidation bill, NACLC 

believes that it is essential that the comparator element is removed from the test for 

�G�L�U�H�F�W���G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���D�Q�G���U�H�S�O�D�F�H�G���Z�L�W�K���W�K�H���µ�G�H�W�U�L�P�H�Q�W���W�H�V�W�¶��5
 

NACLC is concerned that the use of a comparator in anti-discrimination law has limited 

the potential for discrimination cases to succeed and has distracted the judiciary from 

the core questions of whether unfavourable treatment has occurred, and the reasons 

for that treatment.  In many cases, there is no comparator, or questions over the 

characteristics of the comparator become technical discussions on which a case can 

succeed or fail.
6
  �,�Q���1�$�&�/�&�¶�V���Y�L�H�Z�����W�K�L�V���L�V���F�R�Q�F�H�U�Q�L�Q�J���L�Q���O�H�J�L�V�O�D�W�L�R�Q���G�H�V�L�J�Q�H�G���W�R���S�U�R�W�H�F�W��

fundamental human rights.   

Further, as set out in our response to Question 10, we submit that the comparator test 
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RECOMMENDATION:  If the Government does not accept the recommendation to 

include a unified definition of discrimination in the consolidation bill, the existing test for 

direct discrimination should be amended so that it does not include a comparator 

element. The test for direct discrimination should include a detriment test similar to 

section 8(1)(a) of the Discrimination Act 1991 (ACT). 

 

NACLC also recommends that the test for indirect discrimination be made consistent for 

�D�O�O���S�U�R�W�H�F�W�H�G���D�W�W�U�L�E�X�W�H�V�������,�Q���O�L�J�K�W���R�I���W�K�H���*�R�Y�H�U�Q�P�H�Q�W�¶�V���F�R�P�P�L�W�P�H�Q�W���Q�R�W���W�R���U�H�G�X�F�H���H�[�L�V�W�L�Q�J��

protections, NACLC recommends that the existing test for indirect discrimination be 

amended so that: 

o there is no requirement that a complainant show that s/he cannot meet the 

condition as part of the test for indirect discrimination;
7
 and 

o it should only be necessary to show that the requirement or the condition has, 

or is likely to have, the effect of disadvantaging persons with that attribute 

(rather than establishing that a significantly higher proportion of people with that 

attribute cannot comply with that condition or requirement) and 

o the requirement of reasonableness be replaced with the requirement that a 

respondent show that the discriminating behaviour is a reasonable, necessary 

and proportionate means of achieving a legitimate aim and
8
 

o as in s6(4) DDA, s7C SDA 1984 and s15 of ADA  the burden of proving that a 

discriminatory action is a reasonable, necessary and proportionate means of 

achieving a legitimate aim should be placed on respondents for all protected 

attributes. 

 

RECOMMENDATION:  If the Government does not accept the recommendation to 

include a unified definition of discrimination in the consolidation bill, the existing test for 

indirect discrimination should be amended so that: 

�x there is no requirement that a complainant show that s/he cannot meet the condition 

as part of the test for indirect discrimination;
9
 and 

�x it should only be necessary to show that the requirement or the condition has, or is 

likely to have, the effect of disadvantaging persons with that attribute (rather than 
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�x as in s6(4) DDA, s7C of the SDA and s15 of the ADA, the burden of proving that a 

discriminatory action is a reasonable, necessary and proportionate means of 

achieving a legitimate aim should be placed on respondents for all protected 

attributes. 

 

 

2. QUESTION 2: HOW SHOULD THE BURDEN OF PROVING DISCRIMINATION 

BE ALLOCATED? 

NACLC submits that the current burden of proof requirements under the 

Commonwealth anti-discrimination law regime places too great an evidentiary burden 

on the individual complainant.  In our experience, the burden of proof is often 

impossible for complainants to satisfy in the absence of ready access to evidence, 

which is usually held by the respondent. 

NACLC recommends that once the complainant has raised a prima facie case, a 

rebuttable presumption of discrimination should arise.  The respondent must then prove 

that the conduct was not unlawful.  This is consistent with section 136 of the Equality 

Act 2010 (UK) and section 261 of the Fair Work Act 2009 (Cth) (Fair Work Act).  This 

is important as it would create harmonisation between employment discrimination and 

all other discrimination matters at the Commonwealth level. 

 

Case Study 

A CLC received a number of complaints against a bowling club about 

discrimination on the basis of race.  The CLC then acted for an Aboriginal 

�Z�R�P�D�Q���L�Q���D���F�R�P�S�O�D�L�Q�W���D�J�D�L�Q�V�W���W�K�H���E�R�Z�O�L�Q�J���F�O�X�E���X�Q�G�H�U���W�K�H���5�'�$���� �� �7�K�H���Z�R�P�D�Q�¶�V��

membership of the club was suspended because she used minor offensive 

language.  Her membership was then suspended for a further 12 months for no 

apparent reason. 

Not only was the punishment completely disproportionate to the breach of the 

club rules, the woman believed that Aboriginal members of the club received 

harsher penalties than non-Aboriginal members for the same or similar 
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did not know about the total number of memberships suspended and the race 

of the affected members.  She only had anecdotal evidence regarding those 

issues. 

She decided to settle the matter, partially because of these difficulties with the 

onus of proof.  The onus of proof to provide such evidence should fall o   
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�x designed and implemented on the basis of need; 

�x designed in consultation with affected groups; 

�x implemented with the participation of affected groups; and 

�x membership of affected groups be self-identified. 

NACLC further submits that other key features of special measures should be that they: 

�x further the objects of the consolidated act; and 

�x be beneficial for the affected group. 

 

RECOMMENDATION: The consolidation bill should include a single special measure 

provision covering all protected attributes.   

The definition of a special measure should include all the key features set out in the 

�&�R�P�P�L�W�W�H�H�� �R�Q�� �W�K�H�� �(�O�L�P�L�Q�D�W�L�R�Q�� �R�I�� �5�D�F�H�� �'�L�V�F�U�L�P�L�Q�D�W�L�R�Q�¶�V��General Recommendation No. 
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definition make it clear that circumstances are not materially different because a person 

with a protected attribute requires a reasonable adjustment.  Further, the consolidation 

bill should also provide that the failure to make a reasonable adjustment is, of itself, 

unlawful discrimination and can be a cause of action.  Both recommendations are 

consistent with the existing provisions of the DDA. 

Finally, we recommend that the respondent carry the burden of establishing that an 

adjustment constitutes an unjustifiable hardship, which is consistent with the remedial 

and public law context of a consolidation bill.  

 

RECOMMENDATION:  The consolidation bill should impose a specific positive duty to 

make reasonable adjustments to accommodate persons with all protected attributes in 

all protected areas of life.   

The duty should be incorporated into a stand-alone provision of the consolidation bill, 

and expressed as a duty to make reasonable adjustments to enable people with 

protected attributes to realise substantive equality with others in each protected area of 

life.  Failure to make reasonable adjustments should be a basis for a complaint to the 

Australian Human Rights Commission and a cause of action. 

 

RECOMMENDATION:  The consolidation bill should define a reasonable adjustment as 

�µ�W�K�H�� �S�U�R�Y�L�V�L�R�Q�� �R�I�� �D�G�G�L�W�L�R�Q�D�O�� �R�U�� �V�S�H�F�L�D�O�L�V�H�G�� �D�V�V�L�V�W�D�Q�F�H���� �W�K�H�� �P�R�G�L�I�L�F�D�W�L�R�Q�� �R�I�� �H�[�L�V�W�L�Q�J��
measures, the flexible application of existing measures, and the removal of a barrier or 

�R�E�V�W�D�F�O�H�����Z�K�L�F�K���G�R�H�V���Q�R�W���F�R�Q�V�W�L�W�X�W�H���D�Q���X�Q�M�X�V�W�L�I�L�D�E�O�H���K�D�U�G�V�K�L�S�¶�� 

 

RECOMMENDATION:  The consolidation bill should establish a test for unjustifiable 

hardship that takes into account: 

�x 
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RECOMMENDATION:  The consolidation bill should provide that the failure to make a 

reasonable adjustment is, by itself, unlawful discrimination on the basis of a protected 

attribute.  

 

RECOMMENDATION:  The consolidation bill should provide that the burden of 

establishing that a required adjustment constitutes an unjustifiable hardship rests with burden of 
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Examples of how duty holders could discharge the positive duty include: 

�x a health service introducing an outreach program targeted towards people with 

certain types of disabilities who are less likely to access existing services; 

�x a transport company ensuring that young people are specifically consulted in relation 

to a new ticketing policy; and 

�x the development of an education program on homophobic bullying in schools. 

In addition to the Victorian example, positive duties exist in Northern Ireland, South 

Africa, Canada and the United States, among others.
13

 

 

Case Study 

The Equal Opportunity Act 2010 (Vic) includes a new positive duty aimed at 

encouraging proactive self-regulation.  The Act requires duty holders to take 

reasonable and proportionate measures to eliminate discrimination, sexual 

harassment and victimisation as far as possible.  The Victorian Equal 

Opportunity and Human Rights Commission may investigate possible breaches 

of the duty that are likely to be serious and affect a class or group of people. 

 

RECOMMENDATION:  A positive duty of equality should be placed on public and 

private bodies. 

 

RECOMMENDATION:  The AHRC should be empowered to facilitate and enforce 

compliance with a positive obligation without first receiving a complaint. 

 

6. QUESTION 6: SHOULD THE PROHIBITION AGAINST HARASSMENT COVER 

ALL PROTECTED ATTRIBUTES?  IF SO, HOW WOULD THIS MOST 

CLEARLY BE EXPRESSED? 

NACLC submits that harassment is, and should be expressly dealt with as a specific, 

aggravated form of discrimination.  Among other things, this will have the effect of 

establishing a clear linkage between the prohibition against harassment and the 

objectives of a consolidated Act. 

Harassment of a person on the basis of a protected attribute, or a combination of two or 

mo
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also essential that persons with more than one protected attribute are able to complain 

of harassment that is based on a combination or intersection of attributes.
14

  

NACLC submits that there is no principled basis on which harassment of persons with 

particular protected attributes is made unlawful and other persons protected by other 

aspects of anti-discrimination law are not provided with this protection.  There is also no 
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RECOMMENDATION:  The consolidation bill should provide that the prohibitions 

against harassment and sexual harassment are not subject to any exception. 

 

 



Page 26 

 

Part 5 ± Protected Attributes 

7. QUESTION 7: HOW SHOULD SEXUAL ORIENTATION AND GENDER 

IDENTITY BE DEFINED? 

NACLC supports the use of appropriate terminology in the consolidation bill that 

captures the whole of Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) 

communities, and people perceived to be part of these communities.  We support the 

�W�H�U�P�V�� �µ�V�H�[�X�D�O�� �R�U�L�H�Q�W�D�W�L�R�Q���� �J�H�Q�G�H�U�� �L�G�H�Q�W�L�W�\���� �J�H�Q�G�H�U�� �Q�R�Q-�F�R�Q�I�R�U�P�L�W�\�� �D�Q�G�� �L�Q�W�H�U�V�H�[�¶���� �� We 

also support the inclusion of specific protections for LGBTI communities in the 

consolidation bill. 

We submit that gender identity, gender non-conformity, gender expression, sexual 

orientation indeterminate sex and intersex status be should protected attributes on the 
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consideration needs to be given to who is in need of protection from discrimination and 

vilification. 

Gender identity appropriately defined is probably the most inclusive term currently 

employed. Irrespective of the words used, we do not support any surgical requirement 

in order for anyone to be recognised under the law, a position that is consistent with 

�$�X�V�W�U�D�O�L�D�¶�V�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �K�X�P�D�Q�� �U�L�J�K�W�V�� �R�E�O�L�J�D�W�L�R�Q�V��16
Gender identity should refer to a 

�S�H�U�V�R�Q�¶�V���V�H�O�I���L�G�H�Q�W�L�I�L�F�D�W�L�R�Q�����J�H�Q�G�H�U���H�[�S�U�H�V�V�L�R�Q���D�Q�G���J�H�Q�G�H�U���Q�R�Q-conformity. 

NACLC also submits that gender non-conformity is a crossover the non
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Emmett is a gay man living in an apartment in the inner city. Emmett likes his 

house to be beautiful and has spent lots of time decorating it. He cultivates 

flowers and has them arranged on his front doorstep. Emmett also has fairy 

statues among the flowers. Emmett loves music and enjoys dancing. Emmett 

also enjoys baking and is more than happy to share treats with his neighbours. 

�6�R�P�H���R�I���(�P�P�H�W�W�¶�V���Q�H�L�J�K�E�R�X�U�V���K�D�Y�H���E�H�F�R�P�H���P�R�U�H���D�Q�G���P�R�U�H���K�R�V�W�L�O�H���F�D�O�O�L�Q�J���K�L�P��

�I�H�P�D�O�H�� �Q�D�P�H�V�� �D�V�� �Z�H�O�O�� �D�V�� �R�I�I�H�Q�V�L�Y�H�� �W�H�U�P�V�� �O�L�N�H�� �µ�I�D�J�J�R�W�¶���� �7�K�H�� �Y�L�R�O�H�Q�F�H�� �H�V�F�D�O�D�W�H�G��

�X�Q�W�L�O���(�P�P�H�W�W�¶�V���O�L�I�H���Z�D�V���S�X�W���D�W��risk. 

Within gender diverse and intersex communities, appearing to have a characteristic 

from one gender can lead to a person �E�H�L�Q�J���µ�R�X�W�H�G�¶�����7�K�L�V���µ�R�X�W�L�Q�J�¶���L�V���R�I�W�H�Q���D���S�U�H�F�X�U�V�R�U���W�R��

actual discrimination. For these reasons, NACLC submits that it is important that the 

consolidation bill provides specific protections to those discriminated against or vilified 

because of their gender non-conformity 

7.3. Intersex 

NACLC recommends that intersex people be covered in the consolidation bill.  In 

defining intersex, NACLC refers to the definition provided by Organisation Internationale 

des Intersexues Australia, which is as follows: 
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8. 
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9.1. µ2WKHU�6WDWXV¶�DQG�QRQ-exhaustive list of attributes 

NACLC submits that the list of protected attributes in the consolidation bill should be a 

non-exhaustive list which specifically prohibits discrimination �R�Q�� �W�K�H�� �J�U�R�X�Q�G�� �R�I�� �µ�R�W�K�H�U��

�V�W�D�W�X�V�¶�������7�K�L�V���Z�R�X�O�G���E�H���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���$�X�V�W�U�D�O�L�D�¶�V���R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���L�Q�W�H�U�Q�D�W�L�R�Q�D�O���K�X�P�D�Q��

rights law and with recognised international best practice.
18

  The International 

Convention on Civil and Political Rights (ICCPR) and International Covenant on 

Economic, Social and Cultural Rights (ICESCR) prohibit discrimination on certain 

�J�U�R�X�Q�G�V�� �Z�K�L�F�K�� �L�Q�F�O�X�G�H�� �D�Q�\�� �µ�R�W�K�H�U�� �V�W�D�W�X�V�¶�����2�W�K�H�U�� �V�W�D�W�X�V�¶�� �K�D�V�� �E�H�H�Q�� �I�R�X�Q�G�� �W�R�� �U�H�I�H�U�� �W�R�� �D��

clearly definable group of people linked by their common status.
19 .Such a mechanism 

for extending protection to additional attributes would �H�Q�V�X�U�H�� �W�K�D�W�� �$�X�V�W�U�D�O�L�D�¶�V�� �D�Q�W�L-

discrimination laws are able to respond to social change and new forms of 

discrimination over time.
20
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9.2. Homelessness / Social Status 

 

Case Study 

I have been refused by many real estate agents based on the fact that I was 

receiving parenting payments from Centrelink.  I was told on several occasions 

by agents specifically that was the reason.  I have also been refused from 

private landlords for the same spoken reason. 

I was successful in filling out an application for private rental because I 

presented well until I filled out my income and address details, then nobody 

wanted me.  I was refused private rental because my bond cheque was from 

the Office of Housing.22 

NACLC submits that the consolidation bill should prohibit discrimination and promote 

�H�T�X�D�O�L�W�\���R�Q���W�K�H���E�D�V�L�V���R�I���µ�V�R�F�L�D�O���V�W�D�W�X�V�¶�������)�R�U���W�K�H���S�X�U�S�R�V�H���R�I���W�K�L�V���V�X�E�P�L�V�V�L�R�Q�����Z�H���X�V�H���W�K�H��

�W�H�U�P���µ�V�R�F�L�D�O���V�W�D�W�X�V�¶���W�R�� �L�Q�F�O�X�G�H���Q�R�W���R�Q�O�\�� �S�H�U�V�R�Q�V�� �Z�K�R���D�U�H���K�R�P�H�O�H�V�V���� �E�X�W�� �D�O�V�R�� �W�K�R�V�H�� �Z�K�R��

are at risk of �± or recovering from �± �D���S�H�U�L�R�G���R�I���K�R�P�H�O�H�V�V�Q�H�V�V�������7�K�H���W�H�U�P���µ�V�R�F�L�D�O���V�W�D�W�X�V�¶��

�V�K�R�X�O�G���H�Q�F�R�P�S�D�V�V���D���S�H�U�V�R�Q�¶�V���V�W�D�W�X�V���D�V���K�R�P�H�O�H�V�V�����X�Q�H�P�S�O�R�\�H�G���R�U���D���U�H�F�L�S�L�H�Q�W���R�I���V�R�F�L�D�O��

security payments. 

People experiencing homelessness suffer direct and indirect discrimination on a regular 

basis.  In a 2006 study by the PILCH Homeless Persons�¶ Legal Clinic it was found that 

amongst the 183 people experiencing homelessness that were surveyed, almost 70 per 

cent experienced unfair treatment in the area of accommodation, on the grounds of 

homelessness or social status.  A further 60 per cent experienced unfair treatment on 

the same grounds in the area of goods and services.  Discrimination systematically 

excludes people from access to goods, services, the justice system, health care, 

housing and employment and by doing so, contributes to the continuing experience of 

homelessness.
23

  In this way, homelessness is both a cause and a consequence of 
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9.4. Irrelevant criminal record 

 

Case Study 

Dimitri had a history of drink driving and had even spent a short time in jail 

because of it.  He had never been charged or found guilty of dishonesty 

offences.  He secured employment as a cleaner in a large suburban shopping 

complex.  After working for three weeks his employers learned of his criminal 

history and terminated the employment.  He was told that his services were no 

longer required because of his prison record.  Dimitri was devastated, having 

completely run his own cleaning business in the past.27 

People with a criminal record are regularly discriminated against even if their criminal 

record is very old and no longer relevant.
28

  Having a criminal record can be a 
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�,�Q�F�O�X�G�L�Q�J�� �µ�F�U�L�P�L�Q�D�O�� �U�H�F�R�U�G�¶�� �D�V�� �D�� �S�U�R�W�H�F�W�H�G�� �D�W�W�U�L�E�X�W�H�� �Z�R�X�O�G�� �D�O�V�R�� �V�L�P�S�O�L�I�\�� �D�V�� �Z�H�O�O�� �D�V��

strengthen the existing legal framework, which provides partial and inconsistent 
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that they have had difficulty in obtaining rental accommodation in the public and private 

rental markets when their status as a victim/survivor of domestic/family violence is 

known to decision-makers. 

 

Case Studies 

Mary was in a violent relationship and her application for private rental 

�D�F�F�R�P�P�R�G�D�W�L�R�Q�� �Z�D�V�� �G�H�Q�L�H�G�� �G�X�H�� �W�R�� �µ�S�H�U�V�R�Q�D�O�� �L�V�V�X�H�V�¶���� �� �6�K�H�� �H�Y�H�Q�W�X�D�O�O�\�� �I�R�X�Q�G��

accommodation elsewhere �I�U�R�P�� �D�� �O�D�Q�G�O�R�U�G�� �Z�K�R�� �G�L�G�Q�¶�W�� �N�Q�R�Z�� �D�E�R�X�W�� �W�K�H��

domestic/family violence. 

Teresa had been a victim of domestic/family violence in the past, and had great 

difficulty trying to obtain public housing.  Everyone she dealt with believed that 

she would return to her violent ex-partner or enter into another abusive 

relationship and so they said there was no point in assisting her with 

accommodation or reunification with her children.  Fortunately, Teresa obtained 

the support of a local government member who was able to advocate for 

housing for her.  

 

NACLC submits that current anti-discrimination law is not sufficient to challenge the 

barriers to accessing services and employment for victims/survivors of domestic/family 

violence.  For example, even when discrimination against a victim/survivor of 

domestic/family violence appears to at least in part concern existing protected 

attributes, there may not be strong enough arguments for successful discrimination 

claims,
44

 particularly when indirect and/or intersectional discrimination are also 

present.
45

 

 

Case Study 

Magda has three children and speaks English as a second language.  She was 

unable to secure any rental properties when trying to exit a caravan park after 

fleeing domestic/family violence with her children.  She believes that the biggest 
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family responsibilities, it is unlikely that she would be able to legally prove this 

without also needing to have recourse to arguments based on her protected 

status as a victim/survivor of domestic/family violence. 46 

NACLC further submits that there are several other justifications for a separate ground 

of discrimination relating to domestic/family violence: 

�x prohibiting discrimination on the basis of status as a victim of domestic/family violence 

and, specifically, gender-�E�D�V�H�G�� �Y�L�R�O�H�Q�F�H���� �L�V�� �F�R�Q�V�L�V�W�H�Q�W�� �Z�L�W�K�� �$�X�V�W�U�D�O�L�D�¶�V�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O��

human rights obligations;
47

 

�x NACLC acknowledges the educative function that prohibiting discrimination on the 

ground of domestic/family violence could have in the broader community.  It would 



Page 40 

 

9.8 Obesity (included in an amended definition of disability) 

The �G�H�I�L�Q�L�W�L�R�Q���R�I���µ�G�L�V�D�E�L�O�L�W�\�¶���L�Q���V�H�F�W�L�R�Q�������R�I���W�K�H���'�'�$���V�K�R�X�O�G���E�H���D�P�H�Q�G�H�G���W�R���L�Q�F�O�X�G�H��

obesity.  There is a high incidence of prejudice against obese people in our society and 

a social stigma attached to being obese.  The current �G�H�I�L�Q�L�W�L�R�Q���R�I���µ�G�L�V�D�E�L�O�L�W�\�¶���L�V��

inadequate to address this community prejudice and current levels of discrimination.  

 

Case Study 

Maxine works as a cleaner in a shopping centre.  Her boss has frequently made 

negative comments about her weight, and eventually calls her into a meeting 

where he expresses concern that she is damaging her health by being obese.  

Maxine denies that she is sick in any way, and points to the fact that she has 

had no trouble performing her duties at work.  Her boss says that her health is 

still a big worry, and that she is bound to get sick as she is so overweight, and 

�P�D�N�H�V���K�H�U���D�J�U�H�H���W�R���V�W�D�U�W���O�R�V�L�Q�J���Z�H�L�J�K�W�����R�W�K�H�U�Z�L�V�H���V�K�H���Z�L�O�O���U�H�F�H�L�Y�H���D���µ�Z�D�U�Q�L�Q�J�¶���D�W��

work. She will also not be offered overtime, as her boss believes she would be 

unable to complete it because of her weight.   Maxine is distressed and 

�D�Q�J�H�U�H�G���E�\���K�H�U���E�R�V�V�¶�V���E�H�K�D�Y�L�R�X�U�����D�V���V�K�H���E�H�O�L�H�Y�H�V���V�K�H���L�V���D���J�R�R�G���Z�R�U�N�H�U and 

that she is being discriminated against on the basis of her weight.  

In this example, Maxine has clearly been treated less favourably by her boss, however 

it is uncertain whether she would be able to make a complaint of disability 

discrimination under the DDA.  At present, the medical profession in Australia does not 

consider obesity in itself to be a disability.  In the case of a person like Maxine, who is 

obese but who has not been diagnosed with any illnesses and has no real loss of her 

bodily functions, it would be difficult to argue that she has been treated less favourably 

�E�H�F�D�X�V�H���R�I���D���³�G�L�V�D�E�L�O�L�W�\�´�������,�W���P�D�\ be possible to argue that she has been discriminated 

on the basis of a future of imputed disability
49

 however this would be technically difficult 

as it is not possible to ascertain what type of disability her boss is assuming she already 

has or will develop. 

 

RECOMMENDATION: �7�K�H�� �G�H�I�L�Q�L�W�L�R�Q�� �R�I�� �µ�G�L�V�D�E�L�O�L�W�\�¶�� �L�Q�� �V�H�F�W�L�R�Q�� �� of the DDA should be 

amended to specifically include obesity.

 

                                                           
49

 Under parts (j) and (k) or the section 4 definition, DDA. 
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10. QUESTION 10: SHOULD THE CONSOLIDATION BILL PROTECT AGAINST 

INTERSECTIONAL DISCRIMINATION?  IF SO, HOW SHOULD THIS BE 

COVERED? 

 

NACLC submits that discrimination law in Australia fails to adequately recognise and 

deal with the way in which individuals may experience complex forms of discrimination. 

The failure of anti-discrimination law to address this type of discrimination has meant 

that the law has not been utilised by the most disadvantaged people in our community �± 

that is, people experiencing complex forms of discrimination. 

�,�Q�W�H�U�V�H�F�W�L�R�Q�D�O���� �R�U�� �F�R�P�S�R�X�Q�G���� �G�L�V�F�U�L�P�L�Q�D�W�L�R�Q�� �L�V�� �Z�K�H�U�H�� �D�� �S�H�U�V�R�Q�¶�V�� �L�G�H�Q�W�L�W�\�� �L�Q�F�O�X�G�H�V�� �P�R�U�H��

than one attribute of potential discrimination �± for example, a person with a disability 

who is Indian, or an Aboriginal woman. 

 

Case Study 
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�H�O�G�H�U�¶�V�� �H�[�S�H�U�L�H�Q�F�H�V�� �F�D�Q�Q�R�W�� �W�K�H�U�H�I�R�U�H�� �E�H�� �D�G�H�T�X�D�W�H�O�\�� �U�H�F�R�J�Q�L�V�H�G�� �D�V�� �D�� �F�R�P�S�O�D�L�Q�W�� �W�K�D�W��

simply identifies disability and race discrimination. As a result, cases such as this often 

fail.   

�,�Q�� �1�$�&�/�&�¶�V�� �H�[�S�H�U�L�H�Q�F�H���� �W�K�H�� �G�H�I�L�Q�L�W�L�R�Q�� �R�I�� �G�L�U�H�F�W�� �G�L�V�F�U�L�P�L�Q�D�W�L�R�Q�� �D�Q�G��the development of 
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�x coverage for all clubs and member-based associations. 

RECOMMENDATION: The consolidation bill should provide protection against 

�G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���D�F�U�R�V�V���µ�S�R�O�L�W�L�F�D�O�����F�X�O�W�X�U�D�O�����H�F�R�Q�R�P�L�F�����V�R�F�L�D�O���R�U���D�Q�\���R�W�K�H�U���I�L�H�O�G���R�I���S�X�E�O�L�F���O�L�I�H�¶���� 

 

13. QUESTION 13: HOW SHOULD THE CONSOLIDATION BILL PROTECT 

VOLUNTARY WORKERS FROM DISCRIMINATION? 

 

In our response to Question 12, above, NACLC recommends that protection against 

�G�L�V�F�U�L�P�L�Q�D�W�L�R�Q�� �D�S�S�O�\�� �D�F�U�R�V�V�� �µ�S�R�O�L�W�L�F�D�O���� �F�X�O�W�X�U�D�O���� �H�F�R�Q�Rmic, social or any other field of 

�S�X�E�O�L�F�� �O�L�I�H�¶���� �Z�K�L�F�K�� �Z�R�X�O�G�� �L�Q�F�O�X�G�H�� �Y�R�O�X�Q�W�D�U�\�� �Z�R�U�N�H�U�V���� �� �1�$�&�/�&�� �V�W�U�R�Q�J�O�\�� �V�X�S�S�R�U�W�V�� �W�K�H��
inclusion of voluntary workers as protected under discrimination law and believes that 

all employers/ organisations utilising voluntary work
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18. QUESTION 18: HOW SHOULD THE CONSOLIDATION BILL PROHIBIT 

DISCRIMINATORY REQUESTS FOR INFORMATION? 

 

NACLC supports the inclusion of a prohibition on discriminatory requests for 

information.  We recommend the approach taken by the Equal Opportunity Act 2010 

(Vic), which prohibits requests for information that could be used to discriminate.  

NACLC submits that this approach is simpler than the provisions currently contained in 

the DDA and would increase the ability of duty holders to comply with the requirement. 

RECOMMENDATION: The consolidation bill should prohibit discriminatory requests for 

information in the manner adopted in Victoria under the Equal Opportunity Act 2010 

(Vic). 

 

19. QUESTION 19: CAN THE VICARIOUS LIABILITY PROVISIONS BE CLARIFIED 

IN THE CONSOLIDATION BILL? 

 

NACLC supports the inclusion of vicarious liability provisions for the relationships of 

employer/employee, principal/agent and company/director/employees and agents in the 

consolidation bill.  In our experience, vicarious liability measures have the positive effect 

of encouraging principals and employers to take positive steps to prevent 

discrimination. 

We recommend that the consolidation bill adopt the test for vicarious liability contained 
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Part 7 ± Exceptions and Exemptions 

 

20. 
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NACLC submits that unless these conditions are guaranteed, a general limitations 

clause will diminish the current available protections.   

Provided these conditions are met, NACLC recommends the introduction of a general 

limitations clause.   

If these conditions cannot be met, we do not recommend the introduction of a general 

limitations clause and instead recommend that permanent exemptions for religious 

organisations be removed and religion included as a protected attribute.  

Exemptions for religious organisations permit discrimination against individuals on the 

basis of age and sex where it is necessary to avoid injury to the sensitivities and 

susceptibilities of the adherents of a religion.
52

 Permanent exemptions compromises 

rights of vulnerable groups already susceptible to discrimination, such as women, by 

allowing the right of freedom of religion to prevail over other rights afforded to those 

individuals by international human rights law, such as the right to live free from 

discrimination. 

We note that a vast range of public social and welfare services are managed by faith-

based organisations.  These services include aged-care, education, adoption services, 

employment assistance and child welfare.  Religious organisations receive significant 

government funding in order to provide these essential services.  According to a report 

by the Centre of Independent Studies, 1,127,014 students attended non-government 

schools in 2009, and 90% of these students were in religious schools
53

.  Also in 2009, 

approximately $6.3 billion was budgeted to non-government schools, the vast majority 

of this funding going to religious schools
54

.  By allowing publically funded organisations 

to discriminate against certain groups, the Government sends a message that 

discrimination is acceptable in our community, which goes to further entrenching 

systemic discrimination against vulnerable groups of people.           

NACLC submits that removing religious exemptions and introducing religion as a 

protected attribute ensures that freedom of religion is not privileged over and above the 
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following conditions being met: 

1. the general limitations clause must replace all current exempt
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21. QUESTION 21: HOW SHOULD A SINGLE INHERENT REQUIREMENTS / 

GENUINE OCCUPATIONAL QUALIFICATIONS EXEMPTION FROM 

DISCRIMINATION IN EMPLOYMENT OPERATE IN THE CONSOLIDATION 

BILL? 

 

NACLC recommends that the consolidation bill include a single inherent requirements 

exception from discrimination in employment. The inclusion of a single inherent 

requirements exception would make the consolidation bill consistent with Article 2 of the 

International Labour Organization Convention No 111 and the Fair Work Act.55
  

RECOMMENDATION: The consolidation bill should include a single inherent 

requirements exception from discrimination in employment.   

 

22. QUESTION 22: HOW MIGHT RELIGIOUS EXEMPTIONS APPLY TO 

DISCRIMINATION ON THE GROUNDS OF SEXUAL ORIENTATION OR 

GENDER IDENTITY 

 

NACLC submits that while most state and territory anti-discrimination legislation 

protects against discrimination on the basis of homosexuality and specifically 

transgender status, religious exemptions available under those regimes have proved to 

severely compromise and limit the extent of those protections. 

Case Study 

Toni is a transgender woman living in the inner city. Toni needed to attend a 

residential drug rehabilitation centre as she had been struggling with alcohol 

and opiate dependency. Her support worker called the local clinic, this clinic 

�K�D�S�S�H�Q�H�G�� �W�R�� �E�H�� �U�X�Q�� �E�\�� �D�� �U�H�O�L�J�L�R�X�V�� �E�D�V�H�G�� �F�K�D�U�L�W�\���� �7�K�H�� �F�O�L�Q�L�F�� �L�Q�I�R�U�P�H�G�� �7�R�Q�L�¶�V��

support person that there was an opening for Toni and that they would hold a 

place for her. When Toni presented at the clinic she was refused service. When 

asking why she was told there was no spot for her. Toni was sure that this 

refusal was based on the fact that she is a transgender woman. 

NACLC submits that the new protections against discrimination on the grounds of 

sexual orientation and gender identity in the consolidation bill would be severely 

compromised if the religious exemptions were to apply. 

Accordingly, we recommend that for this reason, and for reasons outlined under 

Question 20, religious exemp
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to fulfil the inherent requirements of a position directly associated with the operation of a 

religion, for example a priest. 

NACLC recommends that religious exemptions should not apply where the organisation 

is in receipt of public funding for the provision of goods and services such as aged, 

care, education or health services. 

RECOMMENDATION: The consolidation bill should not provide for religious 

exemptions in relation to the protected attributes of sexual orientation or gender identity.   

If the consolidation bill does include a religious exemption in relation to sexual 

orientation or gender identity, we recommend that the scope of the exemption be limited 
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Part 8 ± 
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25. QUESTION 25: ARE ANY CHANGES NEEDED TO THE CONCILIATION 

PROCESS TO MAKE IT MORE EFFECTIVE IN RESOLVING DISPUTES? 

25.1. Option for conciliation 

 

In the current Commonwealth anti-discrimination system, alternative dispute resolution 

in the form of conciliation is employed at the first instance.  The advantage of alternative 
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The process of enforcing conciliated agreements should be low-cost and straight 

forward. 

RECOMMENDATION:  The consolidation bill should make provision for agreements 

reached in settlement to be legally binding through registration with the court.  

Applications to the court for enforcement should be simple and low cost. 

 

25.3. Arbitration and mediation 

 

The Federal Court and Federal Magistrates Court can currently order parties to attend 

�P�H�G�L�D�W�L�R�Q���� �� �7�K�H�U�H�I�R�U�H���� �L�Q�� �1�$�&�/�&�¶�V�� �Y�L�H�Z���� �K�D�Y�L�Q�J�� �P�H�G�L�D�W�L�R�Q�� �E�\�� �W�K�H�� �$�+�5�&�� �L�V��
unnecessary.  NACLC also does not support the introduction of voluntary arbitration.  

Applicants who are unrepresented at conciliation conferences are at a significant 

disadvantage, particularly when facing a respondent with a well-resourced legal team.  

The need for legal representation at arbitration is more acute than at conciliation as it is 

a more formal legal process.  Many CLCs already face difficulties in meeting the 

community need for legal representation at conciliation and would have difficulty 

meeting the additional demands of attending arbitration.  For these reasons, NACLC 

supports conciliation as the preferred means of alternative dispute resolution in 

discrimination matters. 

26. QUESTION 26 ± ARE ANY IMPROVEMENTS NEEDED TO THE COURT 

PROCESS FOR ANTI-DISCRIMINATION COMPLAINTS? 

 

NACLC submits that there are a number of improvements needed to the court process 

for anti-discrimination complaints.  Each suggestion is discussed in turn below.  

26.1. Complaints by organisations 

 

NACLC supports amendments to allow organisations and advocacy groups to bring 

complaints in the Federal Court or Federal Magistrates Court on behalf of individuals.  

Currently organisations and advocacy groups can only bring complaints on behalf of 

individuals to the AHRC, not to the courts. 

Additionally, NACLC supports amendments to allow organisations and advocacy 

groups to have standing to bring complaints to the AHRC and courts in their own right. 

Together, this will assist in addressing systemic discrimination and take some of the 

pressure off individuals who have been subject to discrimination in going through the 

court process. 

These two amendments would also address the issues raised in the case Access for All 
(Hervey Bay) v Hervey Bay City Council59

 (Access for All).  In Access for All,  the 

Federal Court found that the applicant did not have standing to commence proceedings 

in the Federal Court because the applicant, an incorporated association, was not a 

�µ�S�H�U�V�R�Q�� �D�J�J�U�L�H�Y�H�G�¶�� �S�X�U�V�X�D�Q�W�� �W�R�� �V�� �����3�������� �R�I�� �W�K�H��Australian Human Rights Commission 
Act 1986 (Cth) (AHRC Act).  Although the applicant was an organisation that 
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represented people with disability, the Court found that the applicant itself was not 

affected by inaccessible public transport infrastructure to an extent greater than an 

ordinary member of the public.  The Court found that the applicant needed to establish 

�W�K�D�W���L�W���Z�D�V���D���µ�S�H�U�V�R�Q���D�J�J�U�L�H�Y�H�G���L�Q���L�W�V���R�Z�Q���U�L�J�K�W�¶��60
 

The decision in Access for All concerned an applicant who was an organisation and the 

complaint was made by an organisation itself, not on behalf of its members.  However, 

even if the organisation had made the complaint to the AHRC on behalf of its members 

pursuant to section 46P(2), it would not have been able to continue to represent its 

members as the applicant to the Federal Court or the Federal Magistrates Court.  

Section 46PO(1) of the AHRC Act limits making a complaint to the federal courts to any 

�S�H�U�V�R�Q���µ�Z�K�R���Z�D�V���D�Q���D�I�I�H�F�W�H�G���S�H�U�V�R�Q���L�Q���U�H�O�D�W�L�R�Q���W�R���W�K�H���F�R�P�S�O�D�L�Q�W�¶�� 

In our experience, advocacy organisations are now reluctant to bring complaints to 

challenge instances of systemic discrimination due to uncertainty as to whether the 

organisation will be found to have standing to do so if the matter proceeds beyond the 

AHRC level.  If a complaint is not brought in relation to a specific issue or service it will 

continue to be discriminatory.  It would be of benefit to the community at large that 

systemic discriminatory behaviour stopped.  The lack of an effective mechanism to 

facilitate this impedes this objective. 

Case Study 

A disability organisation made a complaint to the AHRC on behalf of a number 

of individuals across Australia in relation to accessible cinemas.  The disability 

organisation was not able to continue to represent the complainants at the 

Federal Court.  Pursuing the complaints by commencing representative 

proceedings under Part IV of the Federal Court Act 1976 (Cth) raised questions 

as to standing and would have been a difficult and uncertain case to run. 

The decision in Access for All, together with the inconsistencies between sections 

46P(2) and 46PO(1) of the AHRC Act make it very difficult for organisations to bring 

complaints alleging discrimination unless the organisation itself can prove it has 

standing, in its own right, to make the complaint.  NACLC submits that these strict rules 

on standing should be amended to make it clear that organisations or groups 

representing, for example, Aboriginal peoples or people with a disability, can bring 

complaints on behalf of their members who have suffered discrimination or harassment 

and in their own right. 

RECOMMENDATION:  The consolidation bill should include provision for complaints to 

be made to the AHRC and the Federal Court or Federal Magistrates Court by groups or 

organisations on behalf of, or in the interest of, members. 

 

26.2. Litigation costs 

 

The current federal framework for discrimination is complex and creates significant 

barriers to access to justice.  In NACL�&�¶�V���H�[�S�H�U�L�H�Q�F�H�����W�K�H���P�R�V�W���V�L�J�Q�L�I�L�F�D�Q�W���E�D�U�U�L�H�U���I�R�U��
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people experiencing discrimination is the risk of adverse costs orders in the Federal 

Court system. 

As a result of the risk of an adverse costs order, many complainants are reluctant to 

even lodge complaints with the AHRC, preferring state-based tribunals where parties 

�E�H�D�U���W�K�H�L�U���R�Z�Q���F�R�V�W�V�������:�K�H�U�H���P�D�W�W�H�U�V���D�U�H���F�R�Q�W�H�V�W�H�G���D�W���D���I�H�G�H�U�D�O���O�H�Y�H�O�����1�$�&�/�&�¶�V��
experience is that most cases settle �± even very strong discrimination complaints.  As a 

result, courts at a federal level have not developed robust jurisprudence in this area of 

law.  Decisions by the judiciary are critical to the development of discrimination law in 

Australia, and in discrimination law developing a strong normative and educative role 

within the community.  The system as it presently stands is a war of attrition, where 

even very strong cases are settled because individual complainants are unable to face 

the risks and pressure of litigation against well-resourced respondents. 

Case Study 

Darren worked as a labourer.  He lived in western Sydney with his young family 

and had a mortgage.  He was sacked from his job as his employer believed he 

had a medical condition that could affect his job in the future.  Darren disputed 

that he did have a medical condition and therefore did not believe it affected his 

�D�E�L�O�L�W�\���W�R���G�R���K�L�V���M�R�E�������'�D�U�U�H�Q�¶�V���G�R�F�W�R�U���V�X�S�S�R�U�W�H�G���W�K�L�V�� 

Darren lodged proceedings with the AHRC which failed to settle.  A CLC 

assisted Daren and told him that his case had the potential to be a test case.  

Darren lodged proceedings in the Federal Magistrates Court.  Despite advice 

from the CLC and a barrister that his case was relatively strong, Darren 

accepted a low figure settlement at the Federal Magistrates Court mediation.  

Darren did this as he was worried about an adverse costs order and the 

subsequent risk that he may lose his house.  He wanted to seek justice but felt 

the risks just seemed too great. 

 

The experience of many CLCs is that clients find the current Commonwealth anti-

discrimination process to be an ineffective means of resolving their complaints.  In 

�1�$�&�/�&�¶�V���H�[�S�H�U�L�H�Q�F�H�����P�R�V�W���G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���F�D�V�H�V���V�H�W�W�O�H�������+�R�Z�H�Y�H�U�����Z�H���E�H�O�L�H�Y�H���W�K�D�W���P�D�Q�\��
settle on terms that do not reflect the seriousness of the discrimination or that result in 

inadequate compensation to the complainant.  Our experience is that compensation 

offered in conciliation agreements is generally very low (often below $10,000).  The 

decision to litigate in a costs jurisdiction is made even more difficult when legal costs for 

the latter could easily be three or four times this amount. 

When considering the effectiveness of the current federal discrimination system, the 
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psychological costs and the time commitment involved in pursuing litigation (particularly 

for people with disabilities). It is also difficult for people living outside metropolitan areas 

to commence proceedings in the Federal Court or Federal Magistrates Court without a 

solicitor acting on their behalf.  These barriers contribute to the dearth of decided cases 

and expertise among the judiciary in this area of law, making it even more difficult for 

practitioners to provide advice on prospects of success to complainants.  This leads to 

more cases settling and fewer systemic outcomes. 

 

Case Study 

Mary used a wheelchair and felt she had experienced discrimination from a 

public transport provider.  As a result of their conduct she had been unable to 

get home and had felt extremely vulnerable.  She lodged a discrimination 

complaint with the AHRC.  Her primary focus was to try and ensure that what 

happened to her did not happen to someone else in the future, but she also 

sought compensation for pain and suffering.  The matter did not settle and as 

Mary felt passionately about the issue she lodged proceedings in the Federal 

Court.  She received advice that it was a potential test case and a CLC acted 

for her.  The respondents employed a large law firm and a barrister.  They 

�I�R�X�J�K�W���W�K�H���F�O�D�L�P���Y�L�J�R�U�R�X�V�O�\���D�Q�G���V�D�L�G���W�K�D�W���0�D�U�\�¶�V���F�O�D�L�P���K�D�G���Q�R���P�H�U�L�W���D�Q�G���W�K�D�W��

they would pursue her for their costs.  Although Mary was worried about this, 

she continued her case. 

The case settled at Federal Court mediation on the terms Mary had offered at 

the AHRC, nine months earlier.  Tens of thousands of dollars were expended 

on legal fees.  The CLC that assisted Mary believed the matter had not 

resolved at the AHRC because the respondent did not believe Mary would 

commence proceedings at Court, and that the matter would simply go away if it 

did not settle. 

For the purpose of discrimination complaints, the Federal Court and Federal 

Magi
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26.3. Remedies 

 

NACLC recommends that the remedies available under s 46PO(4) of the AHRC Act 

should be expanded to grant the courts the power to make corrective and preventative 

orders.  Although section 46PO(4) provides federal courts broad power and a non-

exhaustive list of remedies, courts are reluctant to make injunctive orders that prohibit 

or compel specified conduct.  The power to make corrective and preventative orders will 

assist in addressing systemic discrimination. 

 

RECOMMENDATION:  Remedies available in discrimination matters should include 

corrective and preventative orders, as well as injunctions. 

 

RECOMMENDATION:  A complainant (whether individual or a representative group) 

should be able to make an application for an injunction when necessary. 

 

26.4. Specialist division 

 

NACLC recommends that the Government consider establishing a specialist division of 

the Federal Court and Federal Magistrates Court to hear discrimination law matters.  

Under the current system, the nature of discrimination complaints are very different to 

other types of matters dealt with by federal level judges, both in terms of the law and 

the facts.  As highlighted in the discussions above, a number of barriers exist that 

�F�R�Q�V�W�U�D�L�Q�� �F�R�P�S�O�D�L�Q�D�Q�W�V�¶�� �D�F�F�H�V�V�� �W�R�� �W�K�H�� �F�R�X�U�W�V�� �D�Q�G���� �D�V�� �D�� �U�H�V�X�O�W���� �)�H�G�H�U�D�O Court and 

Federal Magistrates Court judges do not generally develop expertise in this area of law. 

NACLC therefore recommends that in order to promote discrimination law as a 

recognised area of expertise, consideration should be given to creating a specialist 

division to hear discrimination matters.  Judicial officers should be recruited based on 

their expertise in discrimination law and should be required to undertake ongoing 

professional education in the law, and also training relevant to working with protected 

groups (for example, disability and cross-cultural awareness training). 

Another challenge to the effective handling of discrimination matters at the Federal 

Court-level is the highly procedural nature of the Federal Court system, which makes it 

difficult for self-represented litigants (or anyone other than a barrister) to effectively 

comply with the court rules and procedures.  Therefore, NACLC recommends that the 

Government give consideration to developing a more litigant-in-person friendly 

specialist court or division where the procedures are relaxed and the processes are 

more accessible for individuals who conduct their own matters. 

RECOMMENDATION:  A specialist division of the Federal Court and the Federal 

Magistrates Court should be established to hear discrimination law matters.  Judicial 

members should have ongoing training in discrimination issues. 

 

RECOMMENDATION:  The specialist division should develop rules and procedures 
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Federal Court and Federal Magistrates Court.  The availability of legal aid grants for 

discrimination matters should be increased and the eligibility criteria under existing 

Commonwealth legal aid guidelines should be amended so that there is no requirement 

to show substantial benefit being gained by the public or sections of the public.  

Funding provided to specialist and low cost legal services, such as CLCs, to assist 

people to make complaints under Commonwealth anti-discrimination law should be 

increased. 

RECOMMENDATION:  There should be increased funding to CLCs and legal aid 

commissions to provide representation to complainants in discrimination matters. 

 

27. QUESTION 27 ± IS IT NECESSARY TO CHANGE THE ROLE AND 

FUNCTIONS OF THE COMMISSION TO PROVIDE A MORE EFFECTIVE 

COMPLIANCE REGIME?  WHAT, IF ANY, IMPROVEMENTS SHOULD BE 

MADE?
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RECOMMENDATION: The AHRC should have the power to commence proceedings in 

the absence of an individual complaint, to enforce breaches of disability standards.  

This should include the introduction of civil penalty provisions in the consolidation bill. 

 

NACLC also recommends that the AHRC have power to facilitate and enforce 

compliance with the positive obligations without first receiving a complaint.  The AHRC 

could also create standards or best-practice guidelines, which would assist in the 

implementation and assessment of positive duties.
62

 

RECOMMENDATION: The AHRC should be empowered to facilitate and enforce 

compliance with the positive obligation without first receiving a complaint. 

 

RECOMMENDATION: The AHRC should be adequately resourced to undertake these 

additional functions. 
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Part 9 ± Inter
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work out where to bring proceedings and has made the provision of legal advice in this 
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providing greater protection, and protection to a greater range of attributes, 

than is the case under international law.  

 

28.1. Interaction between complaints systems 
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