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Commission into Institutional Responses to Chtld Sexual, yf\bt 1se (the Commission) dh Issues
Paper 5 - Civil Litigation.

KLC is 15 !
results for survivors. Survivor-aesigned redress schemes can provide
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greater healing outcomes and wider benefits to the community than civil litigation.

KLC is a community legal tentre-iilfhich has. been nraviding_leoal advice and advacapy to

people in need of legal assistance in the Randwick and Botany Local Government A.ig S
since#81. KLC provides general adwce on a W|de range of Iegal issues, mcludlng Chl|d

sexual abuse o Eiakes 1SEW Ny Cliest _..:’..-rf-f',' AR ARSI W) SRR =
be unable to afford a Iawyer

KLC also has a specialist employmzimsssTs 1z
(NSW wide) and an Aborigipa! Access Program KLC ¢ indertakes law reform and nolicy work
in areas where the operation and effectiveness of the law could b& improved.

KLC's clients are economically and socially disadvantaged. Many K! C cliante houa

experienad
contact with members of the Stolen Generation and acted in the Stolen Generations’ case of

Joy Williams.! KLC believes that the experiences of members of the Qtalan Ranaratinne

tﬁ-u.,l‘ ._: :
abuse in institucons. 1t is through our experience providing advice to suryryr = testeses=

our recommendations to the Commission.
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Bringing a claim,

child sexual abust i' : ..
civil litigation is not an effective mechamsm in provm

abuse in institutional contexts.

A significant barrier to bringing a claim, is access 10 leaal advice. Most survivors car &5 = 20
experience economlc and socréi ﬂ'sa@vamae aue  mé iMpact or Ihe'a‘bUSe n-merr rwas' -
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KLC has also noted an increase in the number of people seeklng Ie’«“_

after gl\;lﬂﬂ {'\HIﬂ'Ah_nﬁ o bl M mnmmia -

provide acivice apd ﬁj.l,mort,fw
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improve the effectiveness of the civil I|t|gat|0n systems
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However, matters which are succesl;si5¥k
matter that is resolved positively for. the survivor, there are manv L2
of cases which Euuil (gt R~ e IR e
progedural_barriers _ W.e;-rr_e_alsm soncerned that peoy. . FE . Cinats
impact ot anlse simiine: R el ]|

pursue a civil case.
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offers a real alternative *<~ -
'—
Problems =

Civil litigation remams largely inagapesssinig b muse sextany @oused as a‘umu i lnbuluuw »-\
There are few free |egal Sef‘\lﬂ"arz fAar. 1. ie vary ramnlav and tachniral araa nf law pHrQHInr‘I
matters *© * e S ; ' : :
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The discrepancy between &% e number ot succe:ﬁ’%gm Ilthateﬂ maltters in Aus

and the O“erWhelmlnr' """""""" Af miimsiiiara Aimes AiAARAA bA A M Aammaicainn |nf-||.r\e-_|ligo
t&;-@w civil litinatinn hac failed as a wav of nrovidina redress rehabilitation r= E=LEES ftion and
justice tor survivors ¥ B

Other barriers include;

o Prpgedural difficulties: The
potential litigans:; .
can be heard. This makes it verydiffiit.tar Wricaants.to feel +b.=t they bpur.arase...
=¥&rth pursuirfi i :
iTselr fo proceea. In otner cases Inaiviaual Pperpetdions Migyv- =
judgment. In some instances, it is difficult to commence litigation agai G
and non-77 = i | o T
may have assets hekd in ‘.';"“-'-'- R T e
it is difficult ascertain which part of the=Gra

® Three years for personal injury, six years from the time of suffering for torts in NSW.
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e\ndence of SUrvivors Is often dlscounted in ﬁﬁelEﬁ_.__ SO ¥ '-‘rL_ewdenre
considered coniemporaneous. Thue TE1IeCIg, 15Te expenence or many memoers or fn¢
Stolen Generation that have l'hﬂ= &= LB

e The process' 111E PIucess [equires Survivors 1o revisit past raumas 10 sausry
evidence standards. This has the potentici (v m,'é'na rfens-:'rt'm'@g Laye=rience in itself.
This is especially the case when tH - TR M'maot its processes to
respond to th& fCe SR
in Court. This is exacerbated by th s ) Ll
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can bg parf¥sssuiany narrowing ror vicums sumected to croa'v
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not live long enough to see the m=#

Sometimes litigants participate in alternative dispute resolution such as mediation or

arbiteagrtion” Wwianers sepn o tis way onén navé ‘stindgent Sohnden Lum clauses aré oren

attached to settlement agreements Matters settled on a confidentiai™ pasis can hlnder .
also hampers public acoountability.
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the trial process. This, _
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Arietta*
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Arietta was in her twent.'es when shé‘&&
of y ; 33
bear the memories any ton‘gm v O
a sexual assault counsellor and to the police.
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The police charged her uncle with mumﬁ.
and sentenced him to War =5
icluding d.oeals, took almost 2 years
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compensation for gglwrvore KLCunderIakeaextenswe victims’ comoe" « BN work.
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type of sexual viclrie gl
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were victims of multiple and prolonged child sexuai abuse This |s due to the technical
opefation of the sches? 487 % : _ meg

‘_Ef:&oﬂnpensatlon car, e pala Wngijs e &p@rrator and’ the wctlm are tne same. Wmle the
IR hunal hae, d*ls"m anontdedasm tbas s*as?a'.‘ak'a*a'ca@mowm J{’JFI??@‘ ,

experience this is nii routinely exercised for vicfims of
assault. See for ~m=is Mintiees Moo oo K SRR "q‘

The clrrent scheme i NSVV also does not recognise exacerbatmg factors'such as preaches
of duty for peo‘pfe in care nor ; fetwveert T perrenuéd oy dUuEt "‘o;
childrz 2= '
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Vanessa*
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Vanessa came to KLC fo: "f‘J%E;e.afmr )
to receive compensation. Shé haagtzi il s oS
one had been e:55ie.ta helo as she. was.on a Conrrelmk incom

KLC examined Vasessa's statement to the Royal Commission which documented years of abuse &%Ai m o
the hands of many differge: gaedpiel*veé-lang fastan nhnst S ontinns bt oho sanbad fo e

victims' compensétion as she wanted a reso,!utron qurckfy and didn’t want to go to Court. | | ]
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The dilemma for KLC lawiiiitErs was the' cfoar!v :‘_'
serious and systemic bres =77 =% it ~f W0 :
‘related acts’ mearit I‘_hat Varz«-L"'
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£ | i essfld SF51 litiaafik on la}'ﬁ."ﬁ S W |gare maag witnout
prejudlce and ex gratfa is ofteree sk PE 7 "‘"“"neu .‘. .gm"m“‘a?hh&ar fﬂ;r‘otsf’,.,etr*mu.a,

survivors‘

® See Victims Rights and Support Act 2013 sectlon 19 (4
‘ These include but ars, nnjﬂ imiteghto, G teTall "
Child Abuse), UK's WOLUHu’Uﬂ o
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KLC is of the opinici: ) nal and ; e ERE
survivors want from the Iega system Any legal | '
designed to acknowler!zm e prdeiuen
important to consider whether survivor designed redress R ; acmiry
of providing healirgame;. i raspibngmirteneisisione commynity mare aes <.+
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The ‘Grandview Aareement’® in Canada. offers, &

and reparation coulo' WEgsii" iy SUTVIVOrs are.placs @, 1oe ceritre of the desian.

The ‘Grandview Agreement was born out of a"”{lL sty s oY kel GronisS RN SRR
after two women wgsinasigiies apYse (ney naa experiénced. Ine Group EESUsgan 1o
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‘Grandwew Agreement’ W@wﬁ,‘gh-—g_,-n_-‘_ T er——
Government adopted interim measures such as counselling access .m

Group.

|£g fhe Agreemen, waeﬂhe head‘for ‘healing‘and recegnifmn of

The ‘Grandview Agreerr_:,
wh”e |n !ﬂpnhh Iflﬂﬂﬁl%l Wihat wime natakla abadEEss

range of remedles ‘manv.which would & L
litigauon: Aff the rememes tTat' wére par Tohﬁaru were
and the women we -ﬂ_ M"W

to those directiy. = nFily abusg lnnfue‘ed financial
therapy : _.an muw'feu'ar ap'm -
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for the women and formes® = - - : . T

traditional compensation package awarded by a Qﬁﬁ: 01 1MPUSEU Dy a guve.nmcm iramed
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The unique approash of the ‘Grandvidi
s%:vw%. A*';Wﬁi‘-ﬁ n

. 1N allowing vpges

ha:’m‘tmn_-.- ool
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apology, acces .
me ..'?i\.-'ulatr8|nq thels experiences. as well as a commitment 10 = _ ¢ I 35 Of

I.'-..-.-uu et M
phys:cal abuge at the Grandvlew Trammg Schoo! for G.u
Indigenous and non-Indigenous g,lrls aged be""&en i \?’\%”" o
in the 1960s and 1970s.

® Reg Graycar and Jan Wangmann Redress Packages for ingtistiorial child abuse Exploring the Grandview A, y_ el
case study in ‘altern="33157 dispr s iesolution” The 1 ,mver&.ny of S eI Legal Studies Researc Paper No 07/50
July 2007 available at http /lpapers.ssrn.com/sol3/papers.cim?: % (it ’

" Ibid, pl14.
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institutienal chitd abyg
the potential to mes
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KLC strongly urges the Compaimmivadmasrhuoniemplatérancrcbnsider the role surwvor dew

redress schemes could play in providing effective r%gﬁ“"_”“ et ———— -
oo INStitee S im‘m R Lol e e T
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surviviic.
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the most vui'icrduic Tgs -

must be supported by meaningful redress soheme that prowdes the potential of healing and

justice.

In KLC'’s view, there is currently no C:W

complex issues and experiencese: & survivorS. | e Gverwneéiming resBor"Sﬂ to trie HOy'dl
Cul ; |l‘}3£6'|%~1__ in, tl'c-al‘F ravianale o L
legal approaches
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KLC is strongly of #:&%% =
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approach, ar *d which aims to reﬂlﬂhmore Rolck f—‘i‘-'d!qmtv and nsp e
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