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provided by community legal centres (CLCs) and legal aid. CLCs, like KLC, do not have the 
resources to act for everyone who may have a cla im. 

KLC has also noted an increase in the number of people seeking legal advice from CLCs 
after giving evidence to the Commission. Unfortunately, there is not enough resources to 
provide advice and support to all people in this position. 

Addressing the significant access to justice issues for survivors must be a crucial first step to 
improve the effectiveness of the civil litigation systems. 

Benef its of civil litigation for survivors 

In our experience, there are some limited benefits to redress through civil litigation. One of 
the most important of these is the public nature of the civil proceedings, which for some 
survivors is important to achieving justice. 

However, matters which are successfully litigated are exceptional in nature, and for each 
matter that is resolved positively for the survivor, there are many hundreds, if not thousands 
of cases which could not be litigated due to access to justice issues, lack of evidence or 
procedural barriers. We are also concerned that people experiencing severely from the 
impact of abuse in their ch ildhood may be least likely to be able to engage a lawyer and 
pursue a civil case. 

While we support the right of any survivor to bring a matter to court through traditional legal 
processes, we also think that there should be a better, more survivor orientated scheme that 
offers a real alternative to civil litigation through a court process. 

Problems with civil litigat ion for survivors 

Civil litigation remains largely inaccessible to those sexually abused as a child in institutions. 
There are few free legal services for this very complex and technical area of law. Pursuing 
matters is extremely difficult for individuals with limited resources, who are taking action 
against institutions with significant resources. 

The discrepancy between the number of successfully litigated matters in Australian Courts, 
and the overwhelming response of survivors giving evidence to the Commission indicates 
that civil litigation has fa iled as a way of providing redress, rehabilitation, restitution and 
justice for survivors. 

Other barriers include: 

• � The financial cost: Civil litigation is very expensive, and survivors face the risk of an 
adverse costs order if they lose. This can be a powerful disincentive to individuals 
when they i e x p  



• � Evidentiary issues: Potential claimants may seek to rely on the records kept by the 
institutions. However, these records may be non-existent, incomplete or not a true 
reflection of allegations and the institution's response. In this context the oral 
evidence of survivors is often discounted in the face of other written evidence 
considered contemporaneous. This reflects the experience of many members of the 
Stolen Generation that have litigated their matters. 

• � The process: The process requires survivors to revisit past traumas to satisfy 
evidence standards. This has the potentia l to be a re-victimising experience in itself. 
This is especially the case when the legal process does not adapt its processes to 
respond to the needs and experience of child 



In NSW Victims Rights and Support Act 2013 (VRSA) provides that victims of violence can 
apply to NSW Victims Services for compensation and financial support where they can show 
they suffered an injury. Survivors of child sexual abuse who have suffered a physical and/or 
psychological injury can apply for a recognition payment of up to $10,000, depending on the 
type of sexual violence. 

In our opinion the scheme as it currently operates significantly disadvantages survivors who 
were victims of multiple and prolonged ch ild sexual abuse. This is due to the technical 
operation of the scheme which conflates acts as related, meaning that only one payment of 
compensation can be paid when the perpetrator and the victim are the same.3 While the 
Tribunal has discretion not to deem the acts as related (section 19(5) of the t h e  5 t 1 n l y  
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institutional child abuse and preventing its recurrence.8 A survivor 


