
19 February 2015 

The Executive Director 
Australian Law Reform Commission 
GPO Box 3708 
Sydney NSW 2001 

By email: freedoms@alrc.gov.au 

Dear Madam/Sir, 

Submission to the Australian Reform Commission Freedoms Inquiry 

TH E UN IVERSITY OF 
NEW SOUTH WALES 

E3 

KINGSFORD 
LEGAL CENTRE 

Kingsford Legal Cent re ('KLC') welcomes the opportunity to provide a submission to the 
Austra lian Law Reform Commission's Inquiry into Traditional Rights and Freedoms -
Encroachments by Commonwealth Laws. 

Kingsford Legal Centre 

KLC is a community legal centre which has been providing legal advice and advocacy to 
people in need of legal assistance in the Randwick and Botany Local Government areas in 
Sydney since 1981. KLC provides general advice on a wide range of legal0 10.6 209.03 3Tm
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number of inquiries. Section 18C makes it unlawful for a 



The Sex Discrimination Act 1984 (Cth) ('SDA') currently permits educational institutions "that 
are 



ethnoreligious groups would be protected against vilification under the current racia l 
vilifi cation laws, 



The Fair Work (Registered Organisations) Act is also important as it enables industrial 
organisations to apply to the Fair Work Commission for registration under the Fair Work 
Act. 

Furthermore, the Fair Work Act also contains a number of General Protections which 
protect employees from adverse action taken in response to them exercising or proposing 
to exercise a workplace right or engaging or proposing to engage in lawful industrial activity. 
This includes both participation and non-participation in industrial activity16. 

Kingsford Legal Centre also supports the penalties which may be imposed under the Fair 
Work Act for employers breaching general protections, including empengage 1605 Tc
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The Kingsford Legal Centre believes that any changes to this area of law will create an unfair 
burden on employee applicants, who are often out-resourced by the employers. In many 
cases the information relating to the reason why the employee was subject to the adverse 
action alleged is "peculiarly" within the knowledge of the employers. In the absence of 
these provisions, it is difficult for employees to gather sufficient evidence to establish that 
an employer acted for unlawful reasons. The reverse burden of proof does not pose an 
unfair advantage for employees in workplace disputes, but rather addresses this imbalance. 

Procedural Fairness 

14.2 Which commonwealth laws unjustifiably deny procedural fairness, and why are these 
laws unjustified? 

New laws passed by the Australian Parliament unjustifiably deny procedural fairness to visa 
holders with a substantial criminal record. On 24 November 2014 the Australian Parliament 
passed the Migration Amendment (Character and General Visa Cancellation) Bill 2014. 

The changes introduce mandatory cancellation of visas and limit administrative review of 
decisions to cancel visas. 

Visa Cancellation provisions prior to the amendments 

Prior to the amendments, the decision to cancel a visa on character grounds was 
discretionary and reviewable. Section 501 of the Migration Act 1958 provided that: 

The Minister may cancel a visa that has been granted to a person if the Minister 
reasonably suspects that the person does not pass the character test and the person 
does not satisfy the Minister that the person passes the character test. 19 [emphasis 
added] 

The section stated that a person does not pass the character test if the person has inter alia 
a "substantial criminal record", which was defined in subsection (7). 20 

The previous Ministerial Direction No. 55 (now revoked) made under section 499, specified 
that in exercising discretion to cancel a person's visa,17 0 0 10.5 209.cterial 20 Td
(previous )T Tm
(cance
-0.035 Tc 10.2069 0 0 10.A4994 0 0 sister )Tj
10.8817 7 T410.5 380.04 382.57
(cancel0 Td410. 40244 Tc  g
0.00091.3nis9.85 Tm
(The )he )Tj
0.Tj
0r if to 2 0  d u r a 7 9 . 8 5  T m 
 ( T h e 0 2 1 2  T c  1 3 4 1 7  2 7 9 . 8 a n s i n g  ) T j 
 4 
 0 . 0 0 4 T c  4 1 0 . 5  3 8 0 n a t u r e 0 0 0 9 1 . 3 n i s 9 . 8 5 1 9 . c 4 . 5 2  0  T d 
 ( h 0 . 5 
 0 . 0 r  ) T j 
 1 0 . 8 3 o f 
 - 0 . 0  T c  1 0 . 7 2 2 8  0  0  1 0 . 0 3 1 5 j r  t h e  if C t h 0  T d 
 ( s p e 1 0 . 5  2 2 . 0 0 4 T c 4 6 e  ) T j 
 0 . 3 5 8  0  0  1 0 e 2  0 . ( 7 � 8 2 . 0 0 4  T 7 4 6  0  0  1 0 5 0 1 ( 3 ) , 0 4  3 8 2 . 5 j 
 0 . 1 3 7  g  T j 
 - 0 . 4  T d 
 ( 2 0  l a t 5  0  0  1 0 . 5  2 2 8 . 3 6 4  1 0 . 5  0 2 1 0 . 5  3 8 0 e 6  T m 
 ( t h a t 1 1 2  T c 1 . 1 0 6 3  T c  1 0 a m e n d 4 . 6  3 1 3 . 4 5  T m 
 ( 2 6 5 4 2 3 . 0 0 4 T j 5 7 0  1 0 . 5  7 b y 5 8  0  e v i o 2 s  ) T j 
 0 . 0 . 8 5  T 8  c 4 . o k e d ) 8  c  r  n i s ) T 9 0 0 5 7 3 c h  ) M i g r a 7 9 . 8 5  T m 
 2 6 5 4 2 1 8 5  T 8  c k e d ) 8  c  n c e . 5 T 9 0 0 5 7 3 c h  ) A m e n d m e n t i n g  t h a 4 . 1 3 7  g 
 1  4 0 2 4 4  T c n s i n g  

C t h 0  T d 
 ( s p 0 . 0  T c  2 . 2 0 c g . 0 9 0 4 c h  ) A m e n d m e n t i n g  4 8 0 . 9 T 8  c k e d ) 8  c  0  0  s i { C h a r T 
 0 . 6 6 T m 
 ( t h a 4 1 1 3 7  g 
 1  4 0 2 4 4  T c n s i n g  ) T j 
 6  4 6 4 . 3 f 7 8  T c  1 .  C t h 0  T d 
 ( T d 
 ) 8  c  
 8 7  g . 0 9 0 0 5 7 3 c h  ) V . 5  i n g  



If a person's visa was cancelled on character grounds, section 500 provided that the decision 
of the Minister to cancel a visa on character grounds may be reviewed on application to the 
Administrative appeals Tribunal. 21 

Changes to the Act 

The amendments to the Migration Act 1958 (Cth) have removed both the Minister's 
discretion to cancel a visa on character grounds where there is a substantial criminal record 
(it is now mandatory for the Minister to cancel the visa), and the right to apply for review of 
a decision if a visa is cancelled personally by the Minister. Section 501 has a new subsection 
(3A), which reads: 

The Minister must cancel a visa that has been granted to a person if the Minister is 
satisfied that the person does not pass the character test because of the operation 
of ... substantial criminal record or ... sexually based offences involving a chi ld.22 

[emphasis added] 

The amendments expand the power of the Minister is 



The automatic cancellation 


