
 

 

 

 

 

 
 

68%0,66,21� 72� 7+(� 6(1$7(�

6(/(&7� &200,77((� ,148,5<�

,172�7(0325$5<�0,*5$7,21� 
 

 

JOINT SUBMISSION BY  

KINGSFORD LEGAL CENTRE, 

REDFERN LEGAL CENTRE INTERNATIONAL STUDENT SERVICE 

NSW and  

MIGRANT EMPLOYMENT LEGAL SERVICE  

 

30 JULY 2020  



Acknowledgements of country  

Kingsford Legal Centre acknowledges the Gadigal and Bidjigal Clans, the traditional custodians of the 

Sydney Coast. We pay respect to those Elders, past and present and thank them for allowing us to 

work and study on their lands.  

Redfern Legal Centre acknowledges that we work on Aboriginal land, traditionally the home of the 

Gadigal people of the Eora nation.and

mailto:e.golledge@unsw.edu.au
https://www.aph.gov.au/DocumentStore.ashx?id=08d67c31-a84f-4ce1-9b77-75c9efe461f3&subId=679267




 

Page 4 of 45 
 

7.10 Extension of outworker coverage to more at-risk industries 34 

7.11
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2. Our services  

2.1 Kingsford Legal Centre (KLC) 

KLC provides free legal advice, casework and community legal education to our local 

community in south-east Sydney.  

KLC has a NSW state-wide Discrimination Law Clinic and a specialist Employment Law Clinic. 

We help provide the Migrant Employment Legal Service (MELS), addressing the exploitation of 
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3. Summary of recommendations 

# Recommendation Page reference 

1.  
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# Recommendation Page reference 

franchisor or holding company to avoid contraventions. 

16.  Remove the requirement to prove actual knowledge for accessorial 

liability and require Directors and other possible accessories to take 

positive steps to ensure compliance within their business or 

undertaking. 

23 

17.  
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4. Prevention of sham contracting  

6KDP�FRQWUDFWLQJ�UHIHUV� WR� WKH�SUDFWLFH�RI� IDOVHO\� ODEHOOLQJ�DQ�HPSOR\HH�DV�DQ� µLQGHSHQGHQW�

FRQWUDFWRU¶� ZLWK� IHZHU� ULJKWV� DQG� SURWHFWLRQV�� In our experience, many employers are using 

sham contracting to exploit people who hold temporary visas.



https://www.ato.gov.au/law/view/document?DocID=SGR/SGR20051/NAT/ATO/00001
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¶ Their appropriate award classification, rate of pay and underpayment. 

Many of our clients are not aware that there is a difference between an employee and 

independent contractor, and asking the questions necessary to apply the multi-factor test can 

be difficult. Applying the multi-factor test and attempting to explain this to a marginalised worker, 

let alone convince an employer that their characterisation of their worker is incorrect is both a 

time and resource-intensive task. Many of our clients are so desperate for payment and put off 

by the complexity of the law that they often opt to accept their misclassification as an 

https://www.westjustice.org.au/cms_uploads/docs/westjustice-not-just-work-report-part-1.pdf
https://www.westjustice.org.au/cms_uploads/docs/westjustice-not-just-work-report-part-2-(1).pdf
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with an information officer (with interpreters where required), where education 

about the differences between contractors and employees (and their respective 

entitlements) is provided. Information about taxation and workplace injury 

insurance should also be provided at this time.8 

 

 

4.2 Increase enforcement and education activities to stop sham contracting 

The pervasiveness of wage theft, and other breaches of workplace rights and conditions, 

requires community organisations and regulatory agencies equipped with sufficient resources 

to assist people who hold temporary visas to identify and pursue their complaints, investigate 

workplace complaints and to launch 
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5. Amending the Migration Act 1958 (Cth) to ensure people who 
hold temporary visas can complain with confidence  

Our experience giving legal help to people who hold temporary visas confirms the work of Berg 

and Farbenblum who conclude that, ‘It is rational for most migrant workers to stay silent. The 

effort and risks of taking action aren’t worth it, given the slim chance they’ll get their wages 

back.’10 

We regularly deal with people who hold temporary visas who face serious exploitation at work 

but are constrained from taking legal action due to the risk of visa cancellation. International 

student clients tell us that unscrupulous employers have threatened to report actual or 

fabricated breaches of their work conditions to the Department of Home Affairs (DHA) to silence 

their complaints about wage theft and other breaches of workplace rights and conditions. Such 

threats are a significant deterrent for people who hold temporary visas against taking legal 

action to enforce their legal rights. 

People who hold temporary visas risk visa cancellation and removal if they breach the work 

conditions on their visas.  Clients have told us that they would take action against wage theft if 

the DHA could give them assurances that they would not have their visas cancelled for a first-

time breach of their visas. 

Case Study: Employer threatening employee with DHA complaint 

Tamara* was on a student visa and employed by Therapists Pty Ltd* as a physical therapist 

for people with disabilities. Tamara came to RLCISS when she was terminated by Therapists 

Pty Ltd after she asked why she hadn’t been paid for 3 weeks. When Tamara met with the 

RLCISS team, it was also discovered that she was misclassified as a contractor when she was 

a casual employee and underpaid in accordance with a Modern Award. 

RLCISS assisted Tamara to make a general protections application to the Fair Work 

Commission and represented her at the conciliation conference. Tamara had good evidence 

of adverse action being taken against her in breach of the Fair Work Act in the form of a 

message firing Tamara because her boss ‘did not want workers who are slack and complain 

about delayed salaries’. This boss also made veiled threats that she would report Tamara to 

the DHA for ‘doing the wrong thing’. Tamara had always been very careful and never breached 

her work conditions and found the whole situation incredibly stressful and became quite 

depressed.   

Tamara settled for 11 weeks’ wages. She was happy with this outcome as she had not been 

able to find appropriate work since her dismissal.               *Names changed for confidentiality.  

Currently, the Fair Work Ombudsman (FWO) RIIHUV�PLJUDQW�ZRUNHUV�DQ�µDVVXUDQFH�SURWRFRO¶�RU�

µDPQHVW\¶� IURP� YLVD� FDQFHOODWLRQ� IRU� ZRUNHUV� who have breached their work conditions, to 

support workers in coming forward to request assistance from the FWO and provide evidence 

or information about exploitation.11 The FWO has an arrangement with the DHA thDW�D�SHUVRQ¶V�

WHPSRUDU\�YLVD�ZLOO�µJHQHUDOO\¶�QRW�EH�FDQFHOOHG�LI�WKH\� 

 
10 Dianne Nazaroff, New Report Claims 'Broken System' Fails Migrant Workers Suffering Wage Theft (29 October 2018) UNSW 
Sydney <https://newsroom.unsw.edu.au/news/social-affairs/new-report-claims-broken-system-fails-migrant-workers-suffering-
wage-theft>.  
11 Fair Work Ombudsman, Australian Government, Visa Holders and Migrants (2020) <https://www.fairwork.gov.au/find-help-
for/visa-holders-and-migrants>. 

https://newsroom.unsw.edu.au/news/social-affairs/new-report-claims-broken-system-fails-migrant-workers-suffering-wage-theft
https://newsroom.unsw.edu.au/news/social-affairs/new-report-claims-broken-system-fails-migrant-workers-suffering-wage-theft
https://www.fairwork.gov.au/find-help-for/visa-holders-and-migrants
https://www.fairwork.gov.au/find-help-for/visa-holders-and-migrants


https://www.ag.gov.au/industrial-relations/industrial-relations-publications/Documents/mwt_final_report.pdf
https://www.ag.gov.au/industrial-relations/industrial-relations-publications/Documents/mwt_final_report.pdf
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/~/media/Committees/eet_ctte/temporary_work_visa/report/report.pdf
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/~/media/Committees/eet_ctte/temporary_work_visa/report/report.pdf
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Recommendation 7  

The Migration Act 1958 (Cth) (Migration Act) should be amended to introduce a proportionate 

system of penalties in relation to visa breaches -



https://www.mwji.org/highlights/2017/11/14/report-released-wage-theft-in-australia-findings-of-the-national-temporary-migrant-work-survey#:~:text=Key%20findings%20include%3A,in%20which%20temporary%20migrants%20work
https://www.mwji.org/highlights/2017/11/14/report-released-wage-theft-in-australia-findings-of-the-national-temporary-migrant-work-survey#:~:text=Key%20findings%20include%3A,in%20which%20temporary%20migrants%20work
https://www.mwji.org/highlights/2017/11/14/report-released-wage-theft-in-australia-findings-of-the-national-temporary-migrant-work-survey#:~:text=Key%20findings%20include%3A,in%20which%20temporary%20migrants%20work
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Report/c06
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Report/c06
https://urldefense.proofpoint.com/v2/url?u=https-3A__immi.homeaffairs.gov.au_visas_getting-2Da-2Dvisa_visa-2Dlisting_temporary-2Dskill-2Dshortage-2D482_labour-2Dagreement-2Dstream-23Eligibility&d=DwMGaQ&c=vgc7_vOYmgImobMVdyKsCY1rdGZhhtCa2JetijQZAG0&r=g7fMMqotoE5mHMsqM_UarX9cxaDJBEbGOcJGXM_-JYI&m=Jmf78rOom9HZqFe76ANggOcEZSoc2I0KBoSZdDFoR7c&s=_BPndpf5SBSjNPP7KjAswHlfvBuZpw082sbseh70oks&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__immi.homeaffairs.gov.au_visas_getting-2Da-2Dvisa_visa-2Dlisting_temporary-2Dskill-2Dshortage-2D482_labour-2Dagreement-2Dstream-23Eligibility&d=DwMGaQ&c=vgc7_vOYmgImobMVdyKsCY1rdGZhhtCa2JetijQZAG0&r=g7fMMqotoE5mHMsqM_UarX9cxaDJBEbGOcJGXM_-JYI&m=Jmf78rOom9HZqFe76ANggOcEZSoc2I0KBoSZdDFoR7c&s=_BPndpf5SBSjNPP7KjAswHlfvBuZpw082sbseh70oks&e=
https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/employer-nomination-scheme-186/temporary-residence-transition-stream
https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/employer-nomination-scheme-186/temporary-residence-transition-stream
https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/see-your-visa-conditions?product=482-67
https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/see-your-visa-conditions?product=482-67
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exploited or underpaid, due to the requirements for receiving a permanent pathway, and the 60 

day time limit restricting their ability to secure another employer.  

Compliance with these visa conditions has created unique vulnerabilities for subclass 482 visa 

holders stood down during the COVID-19 pandemic. If such an employee is stood down for 

more than 60 days, they will be in breach of their visa conditions. Further, while these visa 

holders are stood down and not being paid, the conditions on their visa prohibit them from 

working for another employer, for example, by stacking shelves at a supermarket. 

Our understanding is that, in practice, the DHA does not enforce the 60 day limit in instances 

where the visa holder has lodged a complaint of unpaid wages with the Fair Work Ombudsman 

(FWO). Further, in response to the COVID-19 pandemic, the DHA has indicated that visa 

holders who are stood down for over 60 days will maintain visa validity.26 DHA has not issued 

further formal policy guidance about either of these concessions. Formalising DHA flexibility to 

visa validity and providing guidance when it will be applied ZRXOG� LQFUHDVH�WKH�YLVD�KROGHU¶V�

ability to find alternate work and seek redress without risking visa cancellation, removal and 

any future opportunities to live and work in Australia. 

Recommendation 10 

The DHA should formalise and publicise details of a visa amnesty to the 60 day limit for a 

temporary work (skilled) visa holder to find a new sponsor where (a) the worker raises 

allegations of workplace exploitation or (b) the worker has been stood down due to the COVID-

19 pandemic. 

 

5.3 People seeking asylum on bridging visas 

Because of the precarious nature of their situation in Australia, many of our clients who are 

seeking asylum or who hold temporary protection visas have reported that they have found 

getting work extremely difficult, and when they do get work it is often in insecure, unsafe, low-

paid or under-paid jobs. Our clients advise us they must stay iQ� WKHVH� MREV� µMXVW� WR�VXUYLYH¶� 

Many have reported being underpaid and forced to work in exploitative conditions, but they do 

not speak up or take action for fear of jeopardising their job or their visa application.  

This situation was made worse by the go

https://minister.homeaffairs.gov.au/davidcoleman/Pages/Coronavirus-and-Temporary-Visa-holders.aspx
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after business hours. The agreed pay was a flat rate of $15 an hour. Sometimes Batsa would 
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role in promoting compliance in their franchises, and instead would reward those that take a 

hands-off approach or who structure their contracts in such a way as to distance themselves 

from their franchisees. This requirement (that the franchisor be shown to have a significant 

degree of influence or control over the franchisee entity) is unnecessary because the degree of 

control able to be exercised by a franchisor is already a relevant consideration when 

determining liability under section 558B(4)(b). 

In addition, unlike section 550 of the FW Act (which deems that parties involved in a 

contravention of a provision are taken to have contravened that provision), it is not clear from 

the drafting that responsible franchisor entities and holding companies will be liable for the 

breaches of the franchisee entity or subsidiary. Rather, it appears that they may only be liable 

for breaching the new provisions. This seems contrary to the intention of the Protecting 

Vulnerable Workers Act as expressed in the explanatory memorandum to the Fair Work 

Amendment (Protecting Vulnerable Workers) Bill 2017 (Protecting Vulnerable Workers 

Bill),30 and needs to be clarified. 

We support 'U� 7HVV� +DUG\� DQG� 3URIHVVRU� $QGUHZ� 6WHZDUW¶V� UHFRPPHQGDWLRQ� WR� µthe 

exploitation of general and specialist cleaners working in retail chains for contracting or 

subcontracting cleaning companies¶ inquiry that a broader test for secondary liability be 

introduced ‘in terms that are sufficiently general to apply to any form of corporate or commercial 

arrangement, while retaining the safeguards in that provision to prevent regulatory overreach.’31 

+RZHYHU��IRU�UHDVRQV�RXWOLQHG�DERYH��ZH�QRWH�WKDW�WKH�UHTXLUHPHQW�IRU�D�µVLJQLILFDQW�GHJUHH�RI�

LQIOXHQFH�RU�FRQWURO¶�DV�D�WKUHVKROG�WHVW�PD\�EH�SUREOHPDWLF�IRU�marginalised workers, especially 

in a supply chain context where a lead firm may turn a blind eye to exploitation and therefore 

not have/take µsignificant¶ control over shonky subcontractors. We suggest an alternative model 

below, whereby the degree of influence or control is relevant in determining whether reasonable 

steps were taken. 

In any FDVH��ZH�DOVR�VXSSRUW�3URIHVVRU�$QGUHZ�6WHZDUW�DQG�'U�7HVV�+DUG\¶V�UHFRPPHQGDWLRQ�

that: 

‘whether a person has significant influence or control over wages or employment 

conditions should be determined by reference to the substance and practical operation 

of arrangements for the performance of the relevant work. 

A person should be deemed to have significant influence or control if it sets or accepts 

a price for goods or services, or for the use of property, at a level that practically 

constrains the capacity of the relevant employer to comply with its obligations.’32 

Recommendation 13 

Broaden the existing definition of responsible franchisor entity to remove the threshold 

https://www.aph.gov.au/DocumentStore.ashx?id=5e0afca6-d112-49a9-abbc-2a31c027cc27&subId=613290
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For details see Appendix 1. 

 

6.3 Clarify the liability of relevant third parties under the responsible franchisor and 

holding company provisions  

As currently drafted, the responsible franchisor entity provisions do not appear to make 

franchisor entities or holding companies liable for the breaches of their franchises or 

subsidiaries, and merely introduced a new civil remedy provision for failing to prevent a 

contravention. This means that, under the current Act, it appears that workers at 7-Eleven could 

not pursue head office for their underpayments. They could only seek that the head office pays 

a penalty for breach of section 558B. This is insufficient and could be easily clarified by a minor 

addition to the Act as set out in our drafting suggestions. 

Recommendation 14 

Insert a new section 558AA into the FW Act to clarify that responsible franchisor entities, holding 
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unlawful behaviour once they are aware of it ± for example, a director who discovers a breach 

after it has occurred, and then fails to take steps to rectify any underpayment or other problem, 

will not be held liable. 

This knowledge requirement is problematic for marginalised workers. When we have clients 

who are significantly underpaid, we often send a detailed letter of demand. This letter sets out 
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7. The most effective means of redress for wage theft and other 

breaches of workplace rights and conditions 
 

7.1 Community legal centres at the forefront of redress efforts 

https://static1.squarespace.com/static/593f6d9fe4fcb5c458624206/t/5bd26f620d9297e70989b27a/1540517748798/Wage+theft+in+Silence+Report.pdf
https://static1.squarespace.com/static/593f6d9fe4fcb5c458624206/t/5bd26f620d9297e70989b27a/1540517748798/Wage+theft+in+Silence+Report.pdf
https://www.ag.gov.au/sites/default/files/2020-03/strengthening-penalties-for-non-compliance-discussion-paper.pdf
https://www.pc.gov.au/inquiries/completed/access-justice/report/access-justice-volume2.pdf
https://d3n8a8pro7vhmx.cloudfront.net/fclc/pages/153/attachments/original/1520486636/putting_the_law_to_work_report_web_final.pdf?1520486636
https://d3n8a8pro7vhmx.cloudfront.net/fclc/pages/153/attachments/original/1520486636/putting_the_law_to_work_report_web_final.pdf?1520486636
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https://www.fairwork.gov.au/ArticleDocuments/716/report-of-a-review-of-community-based-employment-advice-services.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/716/report-of-a-review-of-community-based-employment-advice-services.pdf.aspx
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However, in our experience, it is unfortunately common for employers to refuse to attend 

mediation with employees in cases of non-payment of wages. For many clients, this has meant 

that the FWO has closed the file as the FWO cannot compel attendance. For example: 

Case study –
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We call for a review of current FWO powers and processes, and recommend that powers be 

expanded to enable such determinations. This recommendation echoes the Senate Education 

DQG�(PSOR\PHQW�5HIHUHQFHV�&RPPLWWHH¶V�FDOO�IRU�DQ�LQGHSHQGHQW�UHYLHZ�RI�WKH�UHVRXUFHV�DQG�

powers of the FWO.42 

https://www.fairwork.gov.au/reports/inquiry-into-the-procurement-of-cleaners-in-tasmanian-supermarkets/download-pdf
https://www.fairwork.gov.au/reports/inquiry-into-the-procurement-of-cleaners-in-tasmanian-supermarkets/download-pdf
https://www.fairwork.gov.au/ArticleDocuments/714/national-compliance-monitoring-campaign-report-number-2.pdf.aspx
https://www.fairwork.gov.au/annual-reports/annual-report-2017-18/02-fwo-performance-report/proactive-activities/hospitality
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industries in which people who hold temporary visas are disproportionately represented, 

including horticulture and retail. We appreciate that without increased funding, the FWO is not 

able to implement all of our recommendations. Greater resourcing and coercive powers of the 

FWO and other agencies would enhance outcomes for the most vulnerable. We echo 

http://www.pc.gov.au/inquiries/completed/workplace-relations/report/workplace-relations-volume2.pdf
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so some clients calculate their underpayment, prepare and file their matters themselves, with 

varying levels of success.  

Due to visa concerns and the assurance protocol between FWO and the DHA, (see section 5 

above) the only suitable pathway for some people who hold temporary visas to pursue is a 

FWO complaint. However, that is not always an avenue for the individual recovery of wages. 

The FWO is concerned with overall workplace compliance and is not an advocate for 

complainants.49 FWO cannot guarantee the recovery of wages, disincentivising workers from 

making complaints.  The Wage Theft Survey states that ‘for every 100 underpaid migrant 

workers, only three went to the Fair Work Ombudsman. Of those, well over half recovered 

nothing.¶50 

Recommendation 21 

Establish a new wage theft tribunal, facilitating individual wage recovery via mediation and 

enforceable orders, based on the applicant-

 

https://www.fairwork.gov.au/about-us/our-purpose
https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illegal-phoenix-activity/The-economic-impact-of-potential-illegal-phoenix-activity/
https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illegal-phoenix-activity/The-economic-impact-of-potential-illegal-phoenix-activity/
https://www.ag.gov.au/industrial-relations/fair-entitlements-guarantee/Pages/default.aspx
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People who hold temporary visas are not eligible for the FEG unless they are from New 

Zealand.55 We can identify no principled basis for this, given that all migrant workers pay income 

tax (including working holiday makers who earn below $37,000 taxed at 15%). 

Recommendation 13 in the MWT Report supports the amendment of FEG to include migrant 

workers but at the time of writing this has not been implemented.56  

We refer WR�:(VWMXVWLFH¶V���17 VXEPLVVLRQ� WR� WKH�)HGHUDO�*RYHUQPHQW¶V�Review of the Fair 

Entitlements Guarantee (FEG) scheme to address corporate misuse of the Scheme.57 In this 

submission, WEstjustice recommends an expansion of the FEG scheme to cover workers that 

have meritorious claims and are unable to obtain back payment from their employers. In 

particular, WEstjustice recommends that the FEG scheme be expanded: 

� To cover employees with a Court order where a company has been deregistered; and 

� To cover temporary migrant workers. 

Recommendation 23 

The FEG should be extended to include all workers, including migrant workers and employees 

with a court order where a company has been deregistered. 

 

7.6 Introduce a wage insurance scheme 

Where employees cannot access their unpaid wages via available legal frameworks, an 

insurance scheme should be available. 

Such a fund could be available to all workers or by application for those who are particularly 

marginalised. The scheme could be funded by employer premiums (or compulsory direcWRU¶V�

insurance), similar to the WorkCover scheme and/or penalties obtained by the FWO for 

breaches of the FW Act. 

Recommendation 24  

Introduce a Wage Insurance Scheme so that if employees cannot access their unpaid wages 

via available legal frameworks, the insurance scheme can provide them with cover.  

 

7.7 Create a rebuttable presumption that an employment relationship exists 

A reverse onus creating a presumption that an employment relationship exists should be 

http://www.westjustice.org.au/cms_uploads/docs/westjustice-submission-to-the-feg-scheme-consultation.pdf
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marginalised workers and onto an employer/principal to establish a genuine contracting 

relationship.  

We recommend introducing a definition based on Professor Andrew Stewart and Cameron 

5ROHV¶�Submission to the ABCC Inquiry into Sham Arrangements and the Use of Labour Hire 

in the Building and Construction Industry, where they propose WKDW�WKH�WHUP�µHPSOR\HH¶�VKRXOG�

be redefined in a way that would strictly limit independent contractor status to apply only to 

those workers who are genuinely running their own business: 

‘A person (the worker) who contracts to work for another is to be presumed to do so as an 

employee, unless it can be shown that the other party is a client or customer of a business 

genuinely carried on by the worker�¶58 

The definition is precise and clear, and allows scope for genuine contractors to engage as such. 

We proSRVH�WKDW�WKLV�µHPSOR\HH�SUHVXPSWLRQ¶�VKRXOG�EH�DGRSWHG�LQ�D�VLPLODU�ZD\�WR�WKH�UHYHUVH�

onus of proof in relation to record-keeping in the Protecting Vulnerable Workers Act. 

This would assist marginalised workers to enforce their rights more efficiently, without inhibiting 

the ability of those who are genuinely independent to contract accordingly. A statutory definition 

that presumes workers are employees affords many advantages: less time is used in applying 

a vague multi-factor test, there is greater likelihood of consistent outcomes, increased clarity 

for employers and employees, and there is much greater fairness for workers. 

Recommendation 25 

Amend the FW Act to create the presumption that an employment relationship exists in a similar 

way to the reverse onus of proof in relation to record-keeping in the Protecting Vulnerable 

Workers Act.   

 

7.8 Limit the current defence in the FW Act for misrepresenting an employment 

relationship 

Currently, section 357(2) of the FW Act offers a defence that may be used by an employer who 

is alleged to have misrepresented an employment relationship as an independent contractor 

relationship. Section 357(2) of the FW Act provides that: 

(2) Subsection (1) does not apply if the employer proves that, when the representation 

was made, the employer: 

(a) did not know; and 

(b) was not reckless as to whether;  

the contract was a contract of employment rather than a contract for services. 

The current provisions in the FW Act are insufficient to discourage sham contracting. The 

provisions offer a defence to an employer which is broad and relatively easy to rely upon. 

 

https://docs.employment.gov.au/sites/docs_employment/files/submissions/43456/stewartandroles_submissiontoabccshamcontractinginquiry.pdf
https://docs.employment.gov.au/sites/docs_employment/files/submissions/43456/stewartandroles_submissiontoabccshamcontractinginquiry.pdf
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Recommendation 27 

Give the FWC the power to make Minimum Entitlements Orders and Independent Contractor 

Status Orders. This would enable the FWC to make a determination that certain classes of 

workers be treated as employees, and that protections in the FW Act, or an award or enterprise 

agreement apply; or alternatively, determine that certain workers are to be treated as genuine 

contractors. 

 

7.10 Extension of outworker coverage to more at-risk industries 

We recommend extending the outworker protections in the FW Act to contract cleaners and 

workers in other key industries where exploitation is rife, including food processing and 

distribution. 

Importantly, the Fair Work Amendment (Textile, Clothing and Footwear Industry) Act 2012 (Cth) 

inserted provisions into the FW Act that deem outworkers to be employees in certain 

circumstances. This reduces the risk of employers utilising sham arrangements to cheat 

vulnerable workers out of minimum pay and conditions. The provisions also attribute liability to 

indirectly responsible entities ± meaning that if there is an unpaid amount owing to an 
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7.12 Introduce criminal penalties for wage theft and support marginalised workers 

with increased access to free legal help  

In its response to the MWT Report the Australian Government stated:  

By adding criminal sanctions to the suite of penalties available to regulators for the 

most egregious forms of workplace conduct, the Government is sending a strong and 

unambiguous message to those employers who think they can get away with the 

exploitation of vulnerable employees.60  

We support the proposal to criminalise wage theft (criminalisation reforms) insofar as they 

https://www.smh.com.au/politics/federal/employers-could-face-jail-over-wage-theft-under-new-laws-20190724-p52ad5.html
https://www.smh.com.au/politics/federal/employers-could-face-jail-over-wage-theft-under-new-laws-20190724-p52ad5.html
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7.13 Extend the higher penalties for ‘serious contraventions’ to cover sham 

contracting  

7KH� 3URWHFWLQJ� 9XOQHUDEOH� :RUNHUV� $FW� GLG� QRW� LQWURGXFH� KLJKHU� SHQDOWLHV� IRU� µVHULRXV�

FRQWUDYHQWLRQV¶�RI�WKH�):�$FW¶V�VKDP�FRQWUDFWLQJ�SURYLVLRQV��IRXQG�LQ�VHFWLRQs 357, 358 and 

359). Unlike contraventions of other civil remedy provisions, contraventions of the sham 

contracting contraventions, where the perpetrator does so knowingly or those that together form 

part of a systematic pattern of conduct, do not attract higher penalties than one-off instances of 

sham contracting. It is unclear why those sections were omitted from the Protecting Vulnerable 

Workers Act. 

Recommendation 32 

Amend sections 357, 358 and 359 of the FW Act to introduce higher penalties for ‘serious 

contraventions’ of these provisions.  

 

7.14 Introduce a director identification number and compulsory insurance to limit 

phoenix activities 

A significant problem for people who hold temporary visas is the phenomenon of phoenix 

companies²whereby directors close down companies to avoid paying debts, then open a new 

company without penalty. It is estimated that such phoenix activity results in lost employee 

entitlements of between $191,253,476 and $655,202,019 every year.63 

Professor Helen Anderson suggests numerous measures to address phoenix activity, including 

the introduction of a director identity number (which requires directors to establish their identity 

using 100 points of identity proof and enables regulators to track suspicious activity more easily) 

http://law.unimelb.edu.au/centres/cclsr/research/major-research-projects/regulating-fraudulent-phoenix-activity
http://law.unimelb.edu.au/centres/cclsr/research/major-research-projects/regulating-fraudulent-phoenix-activity


 

Page 37 of 45 
 

superannuation is referred to in an applicable Award, the employee may be able to include 

superannuation as part of any claim for other unpaid wages or entitlements ± but orders are not 

always made by the courts in respect of superannuation. In a

https://www.parliament.vic.gov.au/publications/research-papers/send/36-research-papers/13869-labour-rights-in-the-gig-economy-an-explainer
https://www.parliament.vic.gov.au/publications/research-papers/send/36-research-papers/13869-labour-rights-in-the-gig-economy-an-explainer
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Appendix 1 - Compilation of drafting suggestions  

Type of 

change 
Section Drafting suggestions 

Recommendation 12 and 13 

Insert new 

sub 

section 

558A(3) 558A Meaning of franchisee entity, and responsible franchisor 
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Type of 

change 
Section Drafting suggestions 

Recommendation 14 

Insert new 

provision 
558AA A person who is responsible for a contravention of a civil remedy 

provision is taken to have contravened that provision. 

Note: persons who are responsible for a contravention may include 

responsible franchisor entities, holding companies, franchisee entities, 

subsidiaries and other responsible entities. 

Recommendation 15 

Insert new 

legislative 

note 

558B(4) Note: Reasonable steps that franchisor entities, holding companies and 

indirectly responsible entities can take to show compliance with this 

provision may include: ensuring that the franchise agreement or other 

business arrangements require all parties to comply with workplace 

laws, providing all parties with a copy of the FWO’s free Fair Work 

handbook, requiring all parties to cooperate with any audits by FWO, 

establishing a contact or phone number for employees to report any 

potential underpayment or other workplace law breaches and 

undertaking independent auditing. 

Recommendation 16 

Repeal 

and 

substitute 

550 Involvement in contravention treated in same way as actual 

contravention  

(1)  A person who is involved in a contravention of a civil remedy 

provision is taken to have contravened that provision.  

Note: If a person (the involved person) is taken under this subsection 

WR�KDYH�FRQWUDYHQHG�D�FLYLO�UHPHG\�SURYLVLRQ��WKH�LQYROYHG�SHUVRQ¶V�
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Type of 

change 
Section Drafting suggestions 

(d)  has conspired with others to effect the contravention.  

(3)  For the purposes of paragraph (2)(c), a person is concerned in 

a contravention if they:  

(a)  knew; or  

(b)  could reasonably be expected to have known, that the 

contravention, or a contravention of the same or a 

similar character would or was likely to occur; or  
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Type of 

change 
Section Drafting suggestions 

a particular time, reasonably able to be done in relation to 

ensuring compliance, taking into account and weighing up all 

relevant matters including:  

(a)  the likelihood of the risk concerned occurring; and 

(b)  the degree of harm that might result from the risk; and  

(c)  what the person concerned knows, or ought reasonably 

to know, about:  

(i) 



 

Page 43 of 45 
 

Type of 

change 
Section Drafting suggestions 

(10)  A duty imposed on a person to ensure compliance with this Act 

requires the person:  

(a)  to eliminate risks to compliance, so far as is reasonably 

practicable; and  

(b)  if it is not reasonably practicable to eliminate risks to 

compliance, to minimise those risks so far as is 

reasonably practicable.  






