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About Us

Kingsford Legal Centre

Kingsford Legal Centre (KLC) has provided free
legal advice, casework and community legal
education to our local community in south-east
Sydney since 1981. We are part of the UNSW Law
& Justice Faculty and provide clinical legal education
to over 500 of its students each year.

We have extensive experience in providing legal
help to people with employment law issues,






Introduction

KLC and RLC welcome the opportunity to make these submissions to the Senate Committee on Job Security
(the Inquiry ).

Based on evidence drawn from our areas of focus and expertise, our submission focuses on the terms of
reference as they apply to our client base of vulnerable workers: young people, women, Aboriginal and
Torres Strait Islander people, people with a disability, and migrant workers - refugees, asylum seekers,
international students, temporary visa holders and other newly-arrived migrants.

Our clients are disproportionately impacted by insecure or precarious employment and are especially
vulnerable and require special consideration to ensure they are protected from workplace exploitation in
Australia. We have identified that existing industrial relations and migration systems do little to protect
workers through our work with these clients. The law is not responding adequately to the needs of workers.

Our services are in a unigue position to comment upon the impact of insecure or precarious employment on
workers, including some of the most vulnerable workers in the community. Our services support law reform
measures that respond and address these underlying causes and remove the structures that lead to
exploitation.
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A. The extent and nature of insecure or
precarious employment in Australia

Even before the COVID-19 pandemic, only about
half of employed Australians worked in a ‘standard’
job: a full-time permanent salaried role with
entitlements like sick leave, annual leave, notice,
and superannuation.3 Half of employed Australians
worked in positions characterised by one or more
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B. The risks of insecure or precarious
work exposed or exacerbated by the
Covid -19 crisis

The COVID-19 pandemic exacerbated many
existing problems and issues in the employment
market in Australia.® The economic shock of the
pandemic imposed the greatest cost on those who
already worked in relatively low-paid and insecure
roles. Workers in insecure jobs, disproportionately
including women, young workers and low-wage
workers, lost employment eight times faster than
those in permanent work.®

Those employees that did lose their jobs during the
COVID-19 down-turn now earn less and experience
greater job insecurity than before the pandemic.”
Many of the jobs lost in the initial COVID-19 induced
downturn have been ‘replaced’ in a surge of casual
work, part time jobs and other forms of insecure
work.8

Casual employment grew by over 400,000
positions between May and November
2020, which is the biggest expansion of
casual employment in Australia’s history.°

While the employment of workers over 35 years old
has
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Case study - cutting hours not hair

Pinuccia had been working as a permanent part time
assistant in a hair salon in Sydney. In March 2020,
her employer issued her with a stand down letter
cutting all of her hours.

Pinuccia came to a CLC for help and was advised

that this had been an unlawful stand down. The CLC
helped Pinuccia
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study. Sarah could then be placed on the early
access list for the NSW Government COVID-19
crisis accommodation scheme for international
students, and she had a safe place to stay for a
number of months while she got back on her feet.
Sarah continues to access food hampers from the
food bank, Oz Harvest.

Recommendation 6

The government should take action to ensure all
workers receive correct superannuation
payments, including by:

X strengthening the Australian Taxation
Office’s ability to take proactive action to
increase compliance with superannuation
obligations; and

x establishing a legal avenue for workers to
take independent action to recover owed
superannuation.

The government should also provide financial
assistance to workers on visas as recommended
below.

15 Actuaries Institute, ‘The Rise of the Gig Economy and its Impact on the
Australian Workforce’ (Green Paper, December 2020)

<
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migrant workers) were often forced into gig and on-
demand work.?!

It is also likely that on-demand workers will find
opportunities for this work dwindling.22 While
Australians’
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income support from Centrelink, as Centrelink
makes inaccurate assumptions about a person’s
overall income based on particular periods of time.
This played a major role in the robodebt scandal,
with Centrelink assuming that many of the people
against whom it raised debts were earning money
“in equal, consistent amounts each fortnight”.25 In a
high-profile court case, the Australian Government
agreed to refund and “zero” robodebts worth around
$720 million, and a settlement has been agreed
(subject to court approval) for a further $112 million
in compensation.3® While this reflects specific issues
with the robodebt scheme, it also high-13.2 ('s)-8 (c 84nh3 (ebt).1 (r)-18.3 (el)a3 (ebt).or)-6.4 8.9 (i)w 0.337 0 Td
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Case Study — Caught off guard by true
employer

Arham is an international student who was
employed as a casual security guard by a labour-
hire company. He was paid a flat rate of $16 per
hour until he got a raise to $17. He worked at a
number of host company sites. Arham believed
that the host company was his employer because
he interviewed with them, received day-to-day
instructions from them and wore their uniform.
The conditions at work were terrible: Arham once
worked a 70-hour stretch with only an hour off
between shifts. He was failing his studies and
was suffering from poor mental health. After
requesting a more permanent roster, Arham was
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Case Study - the insurance blind spot
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Recommendation 17

The government should introduce independent
scrutiny and education by the Australian Business
Register at the time that an application for an ABN
is made, including:

X Proper consideration of all the facts and
circumstances and the application of the
relevant contractor/employee multi-factor
test before an ABN is issued;

X Applicants who are individuals should be
required to engage with a screening
process that provides education about the
differences between contractors and
employees (and their respective
entitlements) and information about taxation
and workplace injury.

Independent contractors

Multiple rideshare and food delivery workers have
initiated legal claims to test the boundaries of the
employee/contractor distinction to preserve their
entitlements as employees. Extensive judicial
commentary has developed the multifactorial test as
it applies to these applicants. In response, on-
demand and gig economy platforms have
unilaterally honed and amended their terms of
service and engagement to assert that these
workers are unequivocally independent
contractors.5” 58

An unintended downside to this legal analysis and
clarification of independent contractors' status is that
we now have a burgeoning industry of workers with
little to no bargaining power and very few legal
remedies, entitlements, and protections. The Fair
Work Act 2009 (Cth) offers limited protections to gig
and on-demand economy workers. The reality of
true independent contractor work is that there is a
significant imbalance between service providers and
contractors.

The pressing question has moved on from whether a
worker is an employee or an independent contractor.
We now have to consider how to protect these
workers from workplace exploitation.

While the gig economy has developed novel ways of
using technology and engaging workers, legal
protections have lagged behind these

57 Employment Law Centre of WA, Submission to the Industrial Relations
Consultation, Improving protections of employees’ wages and entitlements:
Strengthening penalties for
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developments, leaving independent contractors
exposed to health and safety risks and significant
underpayment compared to the national minimum
hourly rate.

“Just as systems of labour law evolved
throughout the industrial era to ensure that
those who profit from the work of others
meet certain obligations to provide decent
wages and working conditions, so should
our general commercial laws develop to
ensure that the business structures enabled
by digital technology do not permit
unregulated exploitation of precarious
workers” - Professor Joellen Riley Munton

One way to do this is to establish an FWC
jurisdiction to regulate the engagement of on-
demand gig workers, regardless of those workers'
status or how those workers are engaged. Ina
similar way that the FWC sets minimum rates of pay
in modern awards, this jurisdiction would provide
workers with a mechanism to scrutinise pay rates,
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Fair Entitlements Guarantee

The Fair Entitlements Guarantee (FEG) provides
employees with up to 13 weeks of unpaid wages
and other entitlements (notice, redundancy, annual
leave and long service leave) if an employer
becomes insolvent before entitlements are paid.

M
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do not approach the FWO for assistance because
they are not aware of the FWO and its services; they
do not know how to contact FWO; and are reluctant
to complain for fear of adverse consequences.®3

Recommendation 20

The government should provide recurrent funding
to CLCs to coordinate and deliver a tailored
Community Legal Education program to
marginalised workers, including community
leaders and community workers, to raise
awareness of laws and services that can assist
and prevent exploitation.

Visa condition issues

Certain visa conditions create insecure or precarious
employment.

Strict liability for breaches of visa conditions

Where visa outcomes are linked to work
performance and compliance, there remains an
insurmountable risk to the migrant worker — strict
liability for breaches of visa conditions resulting in
removal or permanent bans from Australia by the
Department of Home Affairs (DHA).54

For migrant workers, visa cancellation can only be
revoked if the worker can establish that there was no
breach or that the breach was due to ‘exceptional
circums

Submission to the Senate Select Committee on Job Security
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Wage theft is rife among international students’
employers; however, despite the high monetary
value of some underpayment claims, many of our
international student clients express a reluctance to
proceed with their claims.

International students on a subclass 500 or 574
student visa are subject to visa condition 8105, which
prohibits them from working more than 40 hours per
fortnight when their course is in session. This visa
condition can cause multiple issues for international
students working in the gig economy; effective pay

rates for food delivery riders has been calculated to be

as low as $6.67 per hour.®” Further, the nature of gig
and on-demand work often sees an individual waiting
long periods between jobs. This “downtime” counts
towards the 40-hour work limit threshold. Many of our
clients have reported that they are working more than
the 40 hours allowed because they are so severely
underpaid they could not meet their basic living
expenses.

If the employment visa condition 8105 was removed,
international students would be able to work in the
same way as local students. These students would
not need to risk breaching their visas to support
themselves financially. Other conditions on their
visas would still require students to focus on the
object of their visa: their studies. These conditions
require students to attend 80% of their classes and
achieve satisfactory course results.

The elimination of condition 8105 would remove an
obstacle to international students taking legal action
against wage theft. Employers would no longer be
able to use the threat of visa cancellation over
international students who complain of such conduct
at work as a way of avoiding liability for wage theft.

Recommendation 22

Amend the Migration Regulations 1994 (Cth) to
remove condition 8105, which currently requires
international students to limit their work hours to 40
hours per fortnight when their course is in session.

67 Transport Workers’ Union, Submission to the Victorian Government,
Inquiry into Victorian On-demand Workforce (20 February 2019).
68 Migration Regulations 1994 (Cth) sch 8 visa condition 8607.
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Assurance protocol

The FWO has an ‘assurance protocol’ or ‘amnesty’
with the DHA that offers some protection for migrant
workers from visa cancellation if they have breached
their work conditions. This means that reporting an
underpayment to FWO is sometimes the only
suitable pathway for clients. Still, there is no
certainty that FWO will investigate a particular
complaint or that the client will get the benefit of the
assurance protocol. This lack of certainty acts as a
disincentive for workers from making complaints.

Recommendation 23

The assurance protocol between the Fair Work
Ombudsman and the Department of Home Affairs
should be strengthened to provide stronger
protection from visa cancellation for workers with
genuine exploitation complaints and publicised in
more detail to remove ambiguity about when the
assurance can or cannot be relied upon.

Recommendation 24

The Department of Home Affairs assurance
protocol should be extended to underpayment
claims progressed through the courts.

Tied to sponsored employer

Employees on Temporary Work (Skilled) visas may
be professionals with a higher education level than
other migrant workers, but they are still vulnerable to
exploitation because their employer effectively
determines their ability to live in Australia.
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