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About Kingsford Legal Centre and our Sexual Harassment Legal Service

Kingsford Legal Centre (KLC) runs the specialist, NSW state-wide Sexual Harassment
Legal Service. We have 40 years’ experience and broad expertise across discrimination
law, employment law and working for people who have experienced harassment.

The Sexual Harassment Legal Service works across a range of areas, including:

1 Legal advice, assistance and representation to people who have experienced
sexual harassment;

! Community legal education aimed at preventing sexual harassment and
empowering people to speak up when it happens. This education is focused on a
wide range of audiences, from high school and university students to community
legal centres, pro bono lawyers and community workers;
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supporting people who have experienced sexual harassment must be urgent priorities for
the Australian legal profession.

There are particular features of legal practice that can make the legal profession a risky
environment for sexual harassment, including lack of female representation in senior
leadership roles, strongly hierarchical structures, a work environment that can require
people to work very long hours and the often-unregulated nature of relationships between
judicial members and their staff. The finding that former High Court Justice Dyson
Heydon harassed six former Judges’ Associates highlighted that no part of the profession
is immune.® In our role as providers of clinical legal education at KLC, we hear regularly
from law students who feel alienated from a profession where sexual harassment is so
widespread and express concern about the impact that sexual harassment will have on
their safety and their careers. The ASCR play an important role in ensuring the profession
adheres to appropriate ethical standards and importantly make a public statement about
acceptable and unacceptable conduct.

Consultation Question 1: Does the proposed rule adequately address the issues
identified in the Consultation Paper?

The proposed rule improves upon the present Rule 42, but we would make further
recommendations to improve the rule.

Consultation Question 2: Does the proposed rule adequately address sexual harassment
occurring in the context of the legal profession?

We welcome the Law Council’s attention to improving Rule 42 of the ASCR. While
improving Rule 42 is necessary, it is not sufficient to adequately address sexual
harassment occurring in the context of the legal profession. The limits of a purely rule-
based approach are illustrated by the fact that sexual harassment remains widespread in
the legal profession, despite being prohibited by legislation® and the present rule 42 of the
ASCR. We need a comprehensive response to sexual harassment in the legal profession,
including improvement of the ASCR, but also advocacy for law reform, education and
cultural change.

We are pleased to see this understanding reflected in the Law Council's NAP.” We
recommend that the Law Council prioritise complete implementation of the NAP.

(28 February 2019) 9 <https://australianwomenlawyers.com.au/wp-
content/uploads/2019/04/WLANSW-Submission-Sexual-Harassmant-Inquiry-28-Feb-
2019-final.pdf>.

5 Chief Justice Susan Kiefel, Statement by the Hon Susan Kiefel AC, Chief Justice of the
High Court of Australia (2020)
<https://cdn.hcourt.gov.au/assets/news/Statement%20by%20Chief%20Justice%20Susan
%20Kiefel%20AC.pdf>.

6 Sex Discrimination Act 1984 (Cth) div 3; Anti-Discrimination Act pt 2A

7 Law Council of Australia, National Action Plan to Reduce Sexual Harassment in the
Australian Legal Profession (23 December 2020) 7—8
<https://www.lawcouncil.asn.au/files/media-
releases/National%20Action%20Plan%20t0%20Reduce%20Sexual%20Harassment%20in%

20the%20Australian%20Legal%20Profession_FINAL.pdf>.
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Recommendation 1: Prioritise complete implementation of the NAP.

Consultation Question 3: Does the inclusion of the phrase “in connection with, legal
practice” adequately capture the regulatory gap discussed in the Consultation Paper?

The phrase “in connection with, legal practice” does not adequately capture the full
regulatory gap identified in the Consultation Paper. It would not necessarily apply to all
cases of “casual after-work drinks” or where the conduct has occurred in a social context
unconnected to legal practice. This could present an unnecessary barrier to a complaint
and does not appropriately reflect the high standards expected of practitioners. A
requirement that the conduct occur in connection with legal practices creates a regulatory
grey area that is ripe for exploitation by harassers. In our experience many harassers
“groom” someone and the conduct can take place in a context without a clear or close
connection to legal practice.

Sexual harassment is unlawful conduct. We consider that sexual harassment by a lawyer
in any context is unacceptable conduct and this needs to be reflected in professional
standards. This is true regardless of who is harassed, where the harassment occurs or
whether it is connected with legal practice.
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1 Sexually charged or hostile work environment.*?

It would help to correct misconceptions and strengthen implementation of the proposed
Rule 42 if the Commentary included a plain English explanation of sexual harassment with
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