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15 October 2021 
 
Public Bill Committee  
UK House of Commons 
 
By email:  scrutiny@parliament.uk 
 
 
Dear Chair 
 
Submission on the Nationality and Borders Bill 2021  
 
Thank you for this opportunity to provide a submission on the Nationality and Borders Bill 
2021 (‘the Bill’). This submission addresses a number of errors and misrepresentations in 
the evidence provided by the Honourable George Brandis QC, High Commissioner for 
Australia to the United Kingdom, at the Committee’s third sitting on Thursday 23 September 
2021. Some of the errors were serious, particularly concerning offshore processing and boat 
turnbacks, and require correction so that the Committee is not misled as it considers these 
and other policies in the context of the Bill.  
 
About the Kaldor Centre 
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c) claim that ‘the need for offshore processing significantly dwindled because of 
the efficacy of the policy’, which mischaracterises the Australian experience of 
offshore processing and 
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Annexure A, we also note that there has been no reported spike in arrivals following the 
announcement in October 2021 that Australia will withdraw entirely from its offshore 
processing arrangements in PNG by the end of the year.9 
 
Overall, there is no evidence to suggest that offshore processing deters asylum seekers 
from trying to reach Australia by boat – either on its own or as part of a ‘policy suite’. 
 
1.3 Offshore centres reached capacity three months after policy announced 
 
At Q117, Mr Brandis was asked whether the offshore detention centres reached capacity 
within a few months of the policy being announced. Mr Brandis’ answer to this question was 
erroneous and misleading. He said:  
 

What happened is that from the introduction of the policy, beginning in September 2013, 
there was a period during which the effectiveness of the policy was tested by people 
smugglers. The numbers of people seeking to enter Australia in an irregular fashion 
continued and then dwindled to nothing by July 2014.  

 
In fact: 
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After a brief period of championing offshore processing in late 2013, 
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�x in 2017, after several years of complex legal action, Australia settled a large class 

action brought on behalf of more than 1,900 people formerly detained at the Manus 
Island centre, for A$70 million plus A$20 million in costs;  

�x Australia has been forced to defend and/or settle more than 60 other lawsuits from 
people harmed by offshore processing, including asylum seekers, refugees and 
former staff and/or contractors. There have also been several Australian coronial 
inquiries with respect to asylum seekers and refugees who died after suffering harm 
offshore. Australia’s liability for harm suffered offshore extends well beyond the time 
taken for processing people’s protection claims, and indeed may endure beyond the 
formal end of the policy; 

�x Australia and PNG were forced to close the detention centre on Manus Island after 
the Supreme Court of PNG ruled unanimously in 2016 that asylum seekers 
transferred from Australia were being detained there contrary to their constitutional 
rights to freedom and personal liberty; and 

�x Australia has been referred to the International Criminal Court (ICC) at least six times 
since 2014 with respect to offshore processing, and public officials – including Mr 
Brandis himself and current 
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2.2 Other misleading evidence as to Australia’s liability for offshore processing  
 
After providing erroneous evidence about the Kamasaee class action in response to Q113, 
Mr Brandis went on to summarise the findings of a different case in the High Court of 
Australia – known as Plaintiff M6829 – which challenged the legal and constitutional validity 
of the offshore processing arrangements. 
 
Our primary concern with Mr Brandis’ response is that it risks misleading the Committee as 
to the potential legal liability of the UK were it to adopt a similar policy. 
 
General remarks on legal challenges in the Australian context 
 
The Australian government has gone to great lengths to distance itself from the legal 
consequences of offshore processing, including by refusing to establish appropriate 
accountability mechanisms and by emphasising those aspects of the policy governed by the 
laws of Nauru and PNG. However, these efforts have ultimately been unsuccessful, since 
Australia has been forced to defend a series of complex, lengthy and costly legal challenges 
in multiple fora ever since offshore processing was reintroduced in 2012. Some of these 
challenges are set out below.  
 
When considering the relevance of these challenges, it is crucial for UK policymakers to 
recall that, unlike most liberal democracies, Australia has neither a Bill or Charter of Rights 
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retroactive legislation to circumvent the challenge while it was before the Court31), the 
government was compelled to give undertakings not to return 267 people linked to the case 
until a judgment was reached. A subsequent advocacy campaign garnered unprecedented 
public support for this group of people, resulting in many being permitted to remain in 
Australia despite the High Court’s verdict.32 This campaign is discussed further in Part 3 
below. 
 
Other domestic legal challenges to offshore processing 
 
Despite the inability to challenge offshore processing on human rights grounds, Australia has 
faced many challenges on other grounds. The Kamasaee class action has already been 
detailed above. In addition, 
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policy. For example, Australia recently announced the formal end of offshore processing in 
PNG,38 yet several legal challenges remain on foot in relation to it, and others may be launched 
in the future. Of note, the family of a man murdered in 2014 at the Manus Island detention 
centre is currently suing Australia and one of its private contractors for wrongful death and 
mental harm suffered as a result of the murder.39  
 
International challenges 
 
There have also been challenges at the international level: referrals to the ICC are detailed 
in Part 2.4 below, and concerns raised by other UN bodies are detailed in Part 3. We can 
provide further information on the legal challenges in Nauru and PNG at the Committee’s 
request.  
 
2.3 PNG Supreme Court ruled offshore detention illegal  
 
In response to Q112, Mr Brandis incorrectly advised that ‘there was litigation in [Papua] New 
Guinea about the agreement between their Government and the Australian Government in 
relation to a particular processing centre on the [Papua] New Guinea mainland. It is not my 
understanding that that affected the other processing centre within [Papua] New Guinea, on 
Manus Island.’  
 
The case in question is Namah v Pato, which was decided by the Supreme Court of PNG on 
26 April 2016.40 The case concerned the legality of the arrangement between Australia and 
PNG, and the legality of detaining asylum seekers at the facility on Manus Island.  
 
In Namah v Pato, the Supreme Court held unanimously that the asylum seekers transferred 
to PNG by Australia were detained on Manus Island contrary to their rights under the PNG 
Constitution, including their rights to freedom and personal liberty under sections 32 and 42. 
In declaring the detention of asylum seekers on Manus Island unconstitutional and illegal, 
the Court ordered that: 
 

Both the Australian and Papua New Guinea governments shall forthwith take all steps 
necessary to cease and prevent the continued unconstitutional and illegal detention of 
the asylum seekers or transferees at the relocation centre on Manus Island and the 
continued breach of the asylum seekers or transferees Constitutional and human 
rights.41 

 
The day after the Court’s ruling, the PNG Prime Minister, Peter O’Neill, announced that the 
centre on Manus Island would close, and that PNG would ‘immediately ask the Australian 
Government to make alternative arrangements for the asylum seekers currently held at the 
Regional Processing Centre’.42  
 
These developments created a very difficult situation for Australia. There was pressure to 
close the detention centre as quickly as possible, but Australia continued to insist that no 
person sent to PNG would be permitted to settle in Australia, despite not having viable 
resettlement options elsewhere. Over the course of the next 18 months, some refugees were 
relocated to a ‘transit facility’ closer to Manus Island’s main town of Lorengau, but most 

 
38 Andrews, n 9. 
39 Human Rights Law Centre, ‘Family seeks justice for the murder of Reza Berati on Manus Island’ (26 July 2021) 
<https://www.hrlc.org.au/news/2021/7/26/family-seeks-justice-for-the-murder-of-reza-berati-on-manus-island>.   
40 Namah v Pato [2016] PGSC 13; SC1497 (26 April 2016) <http://www.paclii.org/cgi-
bin/sinodisp/pg/cases/PGSC/2016/13.html>. 
41 Ibid per Kandakasi J at [72].  
42 Office of the Prime Minister (PNG), ‘PM O’Neill: Manus Regional Processing Centre will close’ (27 April 2016) 
<https://s3.documentcloud.org/documents/2813891/PNG-PM-Peter-O-Neill-s-statement.pdf>. 
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asylum seekers and refugees remained at the Manus Island detention centre, albeit under 
slightly less restrictive conditions.  
 
Australia subsequently announced that it intended to withdraw from Manus Island entirely on 
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Nauru and PNG.47 It is unlikely that Mr Brandis, who was Attorney-General at the time, was 
unaware of or forgot these communiqués.  
 
Second, Mr Brandis’ reference to ‘people who disagree with the policy’ minimises the 
credibility and expertise of the authors of the communiqués, who include pre-eminent 
international jurists, scholars and legal practitioners (see Appendix 2). 
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suggested that there are strong grounds for arguing that Australia’s offshore detention of 
asylum seekers did amount to crimes against humanity (such as the crimes of deportation or 
forcible transfer; imprisonment or other severe deprivation of physical liberty; torture; 
persecution; or other inhumane acts of a similar character).54  
 
As the Prosecutor’s decision is not legally binding, it can be revisited in the future.55 If an 
investigation were opened, any Australian public official who had knowledge of the relevant 
facts and was involved in the implementation of offshore processing in Nauru and PNG 
(including Mr Brandis) would be at risk of being subject to an arrest warrant issued by the 
ICC and being put on trial for individual criminal responsibility in relation to the policy.     
 
3 Misleading evidence  as to the extent of opposition to offshore processing  
 
In response to Q128, Mr Brandis wrongly asserted that offshore processing ‘became less 
controversial with the passage of time’. He minimised both the extent and sources of 
opposition to this policy by stating that ‘a number of community organisations, universities 
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To understand our concerns with this evidence, it is necessary to provide some context to 
how the Australian government reports on boat arrivals.  
 
Progressive reduction in 
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in March 2014.69 In February 2015, the Minister for Immigration and Border Protection, Peter 
Dutton, marked 200 days without a boat arrival, and claimed that only one boat had arrived 
in the previous year.70 
 
Contrary to these claims, data 
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In fact, evidence from 
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understand that we meet our international and domestic legal obligations, and found that we 
owed them no protections’.82 
 
We are available to provide a more detailed account of these international law concerns if it 
would assist the Committee. For present purposes, we refer the Committee to Appendix 1, 
which contains a select list of UN bodies and experts who have raised concerns about, 
and/or challenged, Australia’s policies since 2012. These are in addition to the views of the 
OTP of the ICC set out in Part 2.4 above. We also draw the Committee’s attention to 
UNHCR’s most recent Note on International Protection, which states that ‘proposals made 
by some States to externalize international protection … are inconsistent with the 
responsibility-sharing objectives of the [Global Compact on Refugees] and the principle of 
cooperation underlying international refugee law’.83 
 
6 Clarifying inaccuracies regarding Australia’s immigration programmes  
 
Finally, certain other errors and/or potentially misleading statements in Mr Brandis’ evidence 
about Australia’s immigration programme warrant correction.  
 
6.1 Misleading statements about the size of Australia’s refugee programme  
 
In response to Q123, Mr Brandis told the Committee that, in recent years, Australia has had 
‘per capita the most generous humanitarian and refugee programme in the world, second 
only to Canada’. He made a similar statement in response to Q133.  
 
This claim is not accurate. When Mr Brandis made the same claim on Australian national 
television in December 2017, a factcheck by the ABC, Australia’s national broadcaster, 
concluded that the claim was ‘misleading’.84  
 
To understand why, it is necessary to appreciate that Australia’s refugee and humanitarian 
programme comprises both ‘offshore’ and ‘onshore’ elements. The ‘offshore’ element (not to 
be confused with offshore processing) refers to people whom Australia selects from overseas 
for resettlement. The ‘onshore’ component relates to people who arrive in Australia – whether 
by plane or by boat – and then seek asylum.  
 
With respect to the ‘offshore’ – or resettlement – component of Australia’s refugee and 
humanitarian programme,  
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Detailed analysis by the Refugee Council of Australia shows that in the 10-year period from 
January 2009 to December 2018, Australia accepted a total of 180,790 refugees through the 
offshore and onshore components of its refugee and humanitarian programme.87 This figure 
represented 0.89% of the 20.3 million refugees recognised globally over that period.88 
Australia’s total contribution for the decade was ranked 25th overall, 29th per capita, and 
54th relative to national GDP.89  
 
6.2 References to a fictional ‘front door’ into Australia for ‘genuine’ refugees 
 
Mr Brandis also made reference in his answers to Q133 and Q134 to the idea of people 
entering Australia ‘through the front door as genuine refugees’, as opposed to seeking the 
services of smugglers to enter by boat.  
 
Under international refugee law, there is no ‘back’ or ‘front’ door for refugees. There is simply 
the refugee, who must be recognised, protected and treated according to the legal 
commitments 
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proportion of the more than 13,700 refugees and asylum seekers currently living in 
Indonesia have been stuck in precarious conditions for several years, waiting for the slim 
chance of resettlement in another third country, and with no access to a ‘front door’ to 
Australia.95 
 
‘Complementary pathways’ to protection in Australia through existing migration schemes are 
also closed to most refugees. Australia uses ‘immigration risk’ assessment mechanisms to 
make it harder for individuals from refugee-producing countries to obtain work, study or 
tourist visas.96 Australia also actively de-prioritises applications for family reunion lodged by 
refugees who arrived by boat.97 This makes it 'effectively impossible' for refugees to reunite 
with their families through the Migration Program.98 
 
In summary, Australia has closed all 
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Appendix 1  
 

Select list of UN bodies and experts who have raised concerns about and/or 
challenged Australia’s offshore processing policies since 2012 99 

 
UN human rights treaty bodies  
 

�x Committee against Torture 
�x Committee on Economic, Social and Cultural Rights 
�x Committee on the Elimination of Discrimination Against Women 
�x Committee on the Elimination of Racial Discrimination 
�x Convention on the Rights of Persons with Disabilities 
�x Committee on the Rights of the Child 
�x Human Rights Committee 

 
Special Procedures of the Human Rights Council  
 

�x François Crépeau, Special Rapporteur on the human rights of migrants (2011–17) 
�x Michel Forst, Special Rapporteur on the situation of human rights defenders (2014–

20) 
�x Christof Heyns, Special Rapporteur on extrajudicial, summary or arbitrary executions 

(2010–16) 
�x Nils Melzer, Special Rapporteur on torture and other cruel, inhuman or degrading 

treatm
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Appendix 2  
 

Authors of six known communiqués referring Australia to the ICC  
in relation to offshore processing  

 
Global Legal Action Network (GLAN) and Stanford International Human Rights and 
Conflict Resolution Clinic submission 100  
 

1. Tendayi E Achiume, Assistant Professor of Law (International Human Rights Law, 
International Refugee Law), Los Angeles School of Law, University of California  

 
2. T Alexander Aleinikoff, University Professor and Director, Zolberg Institute on 

Migration and Mobility, The New School; Former United Nations Deputy High 
Commissioner for Refugees (2010-15) 
 

3. James Cavallaro, Professor of Law and Director, International Human Rights and 
Conflict Resolution Clinic, Stanford Law School 

 
4. Vincent Chetail, Professor of International Law and Director of the Global Migration 

Centre, Graduate Institute of International and Development Studies, Geneva 
 

5. Robert Cryer, Professor of International and Criminal Law, Birmingham Law School 
 

6. Gearóid Ó Cuinn, Director, Global Legal Action Network; Academic Fellow at 
Lancaster University Law School 

 
7. Tom J Dannenbaum, Lecturer in Human Rights, University College London 

 
8. Kevin Jon Heller, Professor of Criminal Law, SOAS University of London; Associate 

Professor of Public International Law at the University of Amsterdam 
 

9. Ioannis Kalpouzos, Lecturer, City Law School, University of London 
 

10. Itamar Mann, Senior Lecturer (international law), University of Haifa, Faculty of Law 
 

11. Sara Kendall, Lecturer in International Law, University of Kent 
 

12. Makau Mutua, SUNY Distinguished Professor; Chair, Board of Advisors, International 
Development Law Organization; Former Dean, University at Buffalo, School of Law 

 
13. Gregor Noll, Associate Professor, Lund University 

 
14. Anne Orford, Redmond Barry Distinguished Professor, Michael D Kirby Chair of 

International Law, and ARC Kathleen Fitzpatrick Australian Laureate Fellow 
(Melbourne Law School) and Raoul Wallenberg Visiting Chair of Human Rights and 
Humanitarian Law (Raoul Wallenberg Institute & Lund University) 

 
15. Diala Shamas, Lecturer in Law, Stanford Law School’s International Human Rights 

and Conflict Resolution Clinic 
 

 
100 Communiqué to the Office of the Prosecutor of the International Criminal Court under Article 15 of the Rome 
Statute, ‘The Situation in Nauru and Manus Island: Liability for crimes against humanity in the detention of 
refugees and asylum seekers’ (February 2017) 
<https://docs.wixstatic.com/ugd/b743d9_e4413cb72e1646d8bd3e8a8c9a466950.pdf>. 
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Appendix 3 
 

Select list of reports  from government inquiries  which have raised concerns 
about how offshore processing has been implemented, the harm suffered by 

people offshore, and potential violations of international law  
 
Independent inquiries set up by the government  
 

�x Keith Hamburger AM, Nauru Review 2013: Executive Report of the Review into the 
19 July 2013 Incident at the Nauru Regional Processing Centre (8 November 2013) 
<https://www.homeaffairs.gov.au/reports-and-pubs/files/executive-report-nauru-
2013.pdf> 

�x Robert Cornall AO, Review into the events of 16–18 February 2014 at the Manus 
Regional Processing Centre (23 May 2014) <https://www.homeaffairs.gov.au/reports-
and-pubs/files/review-robert-cornall.pdf> 

�x Philip Moss, Review into Recent Allegations Relating to Conditions and 
Circumstances at the Regional Processing Centre in Nauru (6 February 2015) 
<https://www.homeaffairs.gov.au/reports-and-pubs/files/review-conditions-
circumstances-nauru.pdf> 

�x Christopher Doogan AM, Review of Recommendation Nine from the Moss Review 
(26 June 2015) <https://www.homeaffairs.gov.au/reports-and-pubs/files/doogan-
report.pdf> 

 
Parliamentary inquiries  
 

�x Parliamentary Joint Committee on Human Rights, Migration Legislation Amendment 
(Regional Processing and Other Measures) Act 2012 and Related Legislation (Final 
Report, 19 June 2013) 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/
Scrutiny_reports/2013/2013/92013/index> 

�x Senate Legal and Constitutional Affairs References Committee, Inquiry into the 
Incident at the Manus Island Detention Centre from 16 February to 18 February 2014 
(Final Report, 11 December 2014) 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_C
onstitutional_Affairs/Manus_Island/Report> 

�x Senate Select Committee on the Recent allegations relating to conditions and 
circumstances at the Regional Processing Centre in Nauru, Taking Responsibility: 
Conditions and Circumstances at Australia's Regional Processing Centre in Nauru 
(Final Report, 31 August 2015) 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Regional_pro
cessing_Nauru/Regional_processing_Nauru/Final_Report> 

�x Senate Legal and Constitutional Affairs References Committee, Conditions and 
Treatment of Asylum Seekers and Refugees at the Regional Processing Centres in 
the Republic of Nauru and Papua New Guinea, (Interim Report, 5 May 2016) 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_C
onstitutional_Affairs/Offshore_RPCs/Interim_Report> 

�x Senate Legal and Constitutional Affairs References Committee, Serious Allegations 
of Abuse, Self-harm and Neglect of Asylum Seekers in relation to the Nauru Regional 
Processing Centre, and any like Allegations in relation to the Manus Regional 
Processing Centre (Final Report, 21 April 2017) 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_C
onstitutional_Affairs/NauruandManusRPCs/Report> 
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Other government agencies  
 

�x Australian Human Rights Commission, Human Rights Issues raised by the Third 
Country Processing Regime (March 2013) <https://humanrights.gov.au/our-
work/rights-and-freedoms/publications/human-rights-issues-raised-third-country-
processing> 

�x Australian Human Rights Commission, The Forgotten Children: National Inquiry into 
Children in Immigration Detention (2014) (12 February 2015) 
<https://humanrights.gov.au/our-work/asylum-seekers-and-
refugees/publications/forgotten-children-national-inquiry-children> 

�x Australian Human Rights Commission, Children in Immigration Detention in Nauru 
(16 June 2015) <https://humanrights.gov.au/our-work/asylum-seekers-and-
refugees/publications/tell-me-about-children-immigration-detention> 

�x ANAO, Offshore Processing Centres in Nauru and Papua New Guinea: Procurement 
of Garrison Support and Welfare Services (13 September 2016) 



 30 

Appendix 4 
 

Select list of peak legal and medical bodies which have  
challenged offshore processing and/or  called for the  

evacuation of asylum seekers and refugees back to Australia  
 
Legal  
 

�x Australian Bar Association 
�x Law Council of Australia 
�x Law Institute of Victoria 
�x Law Society of New South Wales  

 
Medical  
 

�x Australasian College for Emergency Medicine (ACEM) 
�x Australasian College of Dermatologists (ACD) 
�x Australian and New Zealand College of Anaesthetists (ANZCA) 
�x Australian Association of Social Workers (AASW) 
�x Australian College of Mental Health Nurses (ACMHN) 
�x Australian College of Rural and Remote Medicine (ACRRM) 
�x Australian Medical Association (AMA) 
�x Australian Nursing and Midwifery Federation (ANMF) 
�x College of Intensive Care Medicine of Australia and New Zealand (CICM) 
�x Royal Australasian College of Physicians (RACP) 
�x Royal Australasian College of Medical Administrators (RACMA) 
�x Royal Australian College of General Practitioners (RACGP) 
�x Royal Australian and New Zealand College of Obstetricians and Gynaecologists 

(RANZCOG) 
�x Royal Australian and New Zealand College of Psych
0.458 0 Td
( )TtW
w 5. 
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Annexure A  
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Annexure B 
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Annexure C 



 39 

Annexure D 
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Annexure E 
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