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Migration Legislation Amendment (Regional Processing Cohort) Bill 2019 [Provisions]. Our 
submission focuses on the international law dimensions of the Bill, although we also 
comment briefly on some of its other aspects. 

The Bill proposes to ban permanently from Australia any person who entered Australia as an 
unauthorised maritime arrival after 19 July 2013, was transferred to the Republic of Nauru 
(Nauru) or Papua New Guinea (PNG) for ‘regional processing’, and was at least 18 years of 
age at the time of their first (or only) transfer. The Bill would apply to asylum seekers and 
refugees who are currently in Nauru or PNG, others who were transferred to those countries 
after July 2013 but are now back in Australia (including people receiving critical care for 
serious health conditions, and others currently living in the Australian community), and 
refugees who have been resettled in third countries such as the United States and Canada.  

It is our view that the Bill serves no reasonably necessary policy goal, and that it is harsh, 
excessive, discriminatory and incompatible with Australia’s international obligations. For 
these reasons, we strongly recommend that the Bill should 543!
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• undermines the object and purpose of the 1951 Convention and the 1967 Protocol 
relating to the Status of Refugees, which is to secure to refugees the enjoyment of 
‘fundamental rights and freedoms without discrimination’; and  

• undermines the international protection regime through its failure to ensure that those 
in need of international protection find a lasting solution to their plight that is 
consistent with international law, and by frustrating efforts to build regional 
cooperation based on fair and genuine responsibility-sharing, and erecting additional 
administrative barriers to protection, rather than seeking solutions for people subject 
to offshore processing. 

If, despite the above, the Bill is to be passed, we would recommend at a minimum that 
amendments be made to ensure that: 

• it contains safeguards that protect the fundamental rights of families and children, for 
example by excluding from its application families which would otherwise face the 
risk of being permanently divided between Australia and other countries; and 

• it facilitates the search for solutions, rather than reinforcing situations of protracted 
limbo for people in Nauru and PNG, for example by excluding from its application any 
person who has no viable third-country resettlement option.  
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The Bill is unnecessary because the Minister already has power to determine who can and 
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repeatedly reaffirmed the need to ensure that families are accorded the widest possible 
protection and assistance.2 Governments have explicitly acknowledged that this protection 
extends to refugee families.3 These commitments require governments to allow close family 
members to live together.  

Specifically, Australia has obligations under the UN Convention on the Rights of the Child 
(CRC) to ensure that children are not separated from their parents against their will, and that 
applications by children or their parents to enter or leave Australia for the purpose of family 
reunification be dealt with ‘in a positive, humane and expeditious manner’.4  

Australia also has an obligation under the CRC to ensure that the best interests of children 
are taken into account as a primary consideration in all matters concerning them, whether 
undertaken by public or private institutions, courts of law, administrative authorities or 
legislative bodies.5 This protection applies equally to all children, regardless of their legal 
status. As the UN Committee on the Rights of the Child has explained, the strong position 
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The Bill would punish refugees and asylum seekers 
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Fifthly, the proposed ban would constitute unlawful discrimination against refugees on the 
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necessary (for example where families have been divided or where it would be in the best 
interests of refugee children). The focus should be on where people can go to, rather than 
where they excluded from. 
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The Bill gives a discretionary power to the Minister to lift the ban as an exceptional measure 
in individual cases, if she or he believes it is ‘in the public interest’ to do so. This power is 
inadequate to address the concerns outlined above. The Bill offers no guidance as to the 
meaning of the ‘public interest’, which is an amorphous and largely discretionary test that is 
not amenable to judicial scrutiny. The history of non-compellable, non-reviewable 
discretionary power is an affront to accountability in a democratic State committed to the rule 
of law. 


