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The High Court of Australia’s decision on 157 Tamil asylum seekers 

detained at sea 

By a narrow 4:3 majority, the High Court of Australia has held that Australia’s detention of 
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It was noted that neither the plaintiff nor the Australian government had argued that the 

plaintiff was at risk of persecution or other significant harm within India. As such, the relevant 

question was whether the plaintiff faced a risk of refoulement by India to Sri Lanka. A 

number of judges stated that they had insufficient material before them (as to Indian law and 

practice) to determine this question.2 

Keane J’s observations on the relationship between Australian law and international law 

show why the case must be understood within its national legal context: 

Australian courts are bound to apply Australian statute law 'even if that law should 

violate a rule of international law’. International law does not form part of Australian law 

until it has been enacted in legislation. In construing an Australian statute, our courts will 

read ‘general words … subject to the established rules of international law’ unless a 

contrary intention appears from the statute. In this case, there is no occasion to invoke 

this principle of statutory construction. The terms of the Act are specific. They leave no 

doubt as to its operation.3 

The High Court’s decision in this case relates only to Australian law, and it neither examines 

nor affects the lawfulness or otherwise of practices such as interception, detention and 

removal under international law. 
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1 French CJ, para 10; Crennan J, para 219. 

2 See eg French CJ, para 13; Crennan J, para 304; Gageler J, para 391. 

3 Keane J, para 462, citing relevant High Court authority (references omitted here). 
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