COMPLEMENTARY PROTECTION IN AUSTRALIA
ADMINISTRATIVE APPEALS TRIBUNAL
Last updated 14 March 2017
This table contains the relevant decisions of the AAT in 2016. Previous AAT decisions from July 2015 (when the Refugee Review Tribunal
(RRT) was merged with the Administrative Appeals Tribunal (AAT)) are archived on the Kaldor Centre website. Previous RRT decisions can

also be found in the separate RRT table (archived on the Kaldor Centre website). Pre-1 July 2015 AAT decisions (also archived on the Kaldor
Centre website) relate to cases where a visa was cancelled or refused on character grounds (including exclusion cases).

Case Decision date Relevant paragraphs Comments
FTYC and Minister for 19 December 2016 | 1, 2, 51-55, and 62-63 It was accepted that the applicant had non-refoulement
Immigration and Border obligations owing to her but they did not outweigh
Protection (Migration) other considerations, including the fact that a
[2016] AATA 1039 consequence of visa refusal is indefinite detention.

(Unsuccessful)
“The applicant is a 37 year old female citizen of
Cambodia. The applicant arrived in Australia on 29
April 2010 as the holder of a Tourist (Class TR-676)
visa.” (para 1).

‘Upon arrival at Sydney International Airport, she was
detained and interviewed by customs and immigration
officials, and subsequently arrested by the Australian
Federal Police on suspicion of smuggling drugs.’ (para
2).

‘A relevant factor for consideration in this matter is
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that the consequences for the applicant if her visa is
refused are either she:
(a) remains in detention for an indefinite
period; or
(b) is issued with a bridging visa; or
(c) is removed to a country other than
Cambodia.’ (para 54).

‘I note that the applicant is unlikely to be accepted by
another country given her criminal offence, and she has
previously applied for and been refused a Bridging E
(Class WE) visa under s 73 of the Act.3! Unfortunately
for the applicant, if her current visa is refused, the likely
outcome for her is that she will remain in detention.
This consideration weighs heavily in favour of the
applicant.” (para 61).

‘In terms of the other considerations, Australia’s
international non-refoulement obligations and the
applicant’s current mental and physical health weigh in
favour of applicant. The general deterrence of similar
conduct weighs against the applicant. There is
insufficient evidence to determine whether the potential
reunion of the applicant with her children should be
considered as a relevant factor. In balancing each of
these other considerations, | am satisfied that they do
not outweigh the primary considerations.” (para 62).

‘In these circumstances, it is not appropriate for me to
revoke the refusal of visa de4.0.07 re5us.45 249efusal of
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review must therefore be affirmed.” (para 63).
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harm, on arrival or later, when combined with the fact
that he is Tamil, has claimed asylum in a Western
country, departed illegally and originated from the
North Western province.” (para 14).

“The applicant initially set out his protection claims in a
written statement that accompanied his protection visa
application dated [in] October 2012. In it he described
how his father helped a man called [Mr A] who was
accused of murder and involved with the LTTE obtain
bail; that his father had to pay the authorities Rs
[amount] after [Mr A] disappeared once released from
prison; and that in 2011 the CID (criminal investigation
department) became interested in the applicant’s father
because of this matter. The CID allegedly visited the
applicant’s home once when their father was at work
and a week later. The applicant’s father moved to
[District 1] in Eastern Sri Lanka after the first visit and
has stayed there.” (para 15).

‘Having regard to the evidence before it, the Tribunal
accepts that Tamils in Sri Lanka faced a degree of
harassment, discrimination and in some cases
persecution during the time of conflict between the
LTTE and the Sri Lankan authorities on account of their
ethnicity. However, in light of the end of the war in
May 2009 and the country information cited above that
assesses that being of Tamil ethnicity does not on its
own warrant international protection, the Tribunal finds
that the applicant does not face a real chance of
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suffering serious harm (including being kidnapped as
submitted) solely on account of his Tamil ethnicity
from the Sinhalese majority nor the Sri Lankan
authorities, nor in combination with what the Tribunal
has found in respect of the applicant’s imputed political
opinion, as discussed. The Tribunal
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standards as submitted and notes the discussion of
prison conditions in the relevant PAM3 provisions, but
the Tribunal does not accept that there is the necessary
intention on the part of the Sri Lankan authorities to
inflict pain, suffering or extreme humiliation, given the
Tribunal does not accept the applicant’s claims that he
(or his father) is of any ongoing adverse interest to the
authorities. Further, as discussed, given the country
information suggests that any period of detention the
applicant may face would be for a short term, and as the
Tribunal has found that the applicant is of no interest to
anyone for any reason, the Tribunal does not accept that
this would constitute significant harm as defined in
s.36(2A). In regard to the penalty the applicant may
face, based on the information cited above, the Tribunal
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information cited above, that any treatment the
applicant may face upon return to Sri Lanka, including
a fine and detention and poor prison conditions, would
not amount to significant harm as this would apply to
every person in Sri Lanka who breached the illegal
departure law. As this is a real risk faced by the
population generally and not the applicant personally,
under s.36(2B)(c) there is taken not to be a real risk that
the applicant will suffer significant harm.” (para 59).

“The Tribunal is also not satisfied on the country
information that there is a real risk the applicant will
face significant harm on arrival in Sri Lanka as a person
who has failed to obtain protection in Australia. As
discussed above, the Tribunal accepts that the applicant
as a failed asylum seeker may be subjected to a process
of questioning by the Sri Lankan authorities
immediately on his return to Sri Lanka. However, based
on the country information and the Tribunal’s earlier
reasoning, the Tribunal does not accept that the process
of questioning amounts to arbitrary deprivation of his
life, being subject to the death penalty, torture, cruel or
inhuman treatment or punishment or degrading
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‘Having considered the applicant’s claims individually
and cumulatively, for these reasons the Tribunal is not
satisfied that there are substantial grounds for believing
that, as a necessary and foreseeable consequence of the
applicant’s removal from Australia to Sri Lanka, there
is a real risk that he will suffer significant harm.
Therefore the applicant does not satisfy the criterion set
out in 5.36(2)(aa).” (para 61).

1602233 (Refugee) [2016]

AATA 4777
(Unsuccessful)

1 December 2016

9, 10, 26, and 29-31

The Tribunal considered whether the separation of the
applicant child from the father amounted to significant
harm.

‘The applicants’ claims can be summarised as follows.
The first named applicant (the applicant) was born in
[Vietnam] in [year] and the second named applicant
(the applicant child) was born in Australia in 2011. The
applicant was [pregnant] with her second child when
she arrived in Australia [in] June 2011. Her husband
came to support her and the applicant child was born
[in] 2011. [in] April 2012, she and her husband were
located by Immigration officers. Her husband was
removed from Australia in April 2012 which brought an
end to their marriage. She started another relationship
with another [man] and they moved into together [in]
February 2013. In January 2015, they planned their
wedding. They received advice that they needed to
travel offshore to get married so they planned their
travel.” (para 9).
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“The applicant fears returning to Vietnam as a divorcee
and single mother. She would struggle to find adequate
employment and would suffer from financial hardship.
She would also be exposed to discrimination. She is
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26).

‘At the hearing, the applicant stated that the applicant
child considers her husband to be her father and she did
not want her [Child 1] to be deprived. I have taken into
account that if the applicants do not have any other
legal basis to stay in Australia they will have to return
to their home country and this will lead to the applicant
child being separated from the applicant’s father.
However, | find that such separation would not
constitute either serious harm or significant harm, given
the presence of her mother and other family members.
Furthermore, it would not constitute persecution as this
would not be any element of motivation or
discriminatory conduct on behalf of any actor in
Vietnam. Nor would it constitute the arbitrary
deprivation of life, the carrying out of the death penalty
or torture. Nor would it constitute cruel or inhuman
treatment or punishment or degrading treatment or
punishment and it would not involve any element of
being intentionally inflicted by any actor in Vietnam.’
(para 29).

‘Considering her individual circumstances, | find that
the applicant child does not face a real chance of
persecution in the reasonably foreseeable future from
the Vietnamese state or anybody else on this basis.’
(para 30).

‘Considering her individual circumstances, | find that
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1507813 (Refugee) [2016]

AATA 4739
(Unsuccessful)

14 November
2016

9, and 69-76

there are not substantial grounds for believing that as a
necessary and foreseeable consequence of the applicant
child being removed from Australia to Vietnam that
there is a real risk that she will suffer significant harm
on this basis.” (para 31).

In this case the Tribunal assessed whether broad
security, law and order problems, and general economic
concerns qualified as significant harm, finding that it
did not due to the operation of s.36(2B)(c) (that the risk
was faced by all of the population generally).

The applicant was a Bengali Muslim citizen of
Bangladesh. (para 9).

“The Tribunal accepts that the applicant still favours the
BNP. However, his involvement even prior to 2010 was
only modest, and he has had minimal engagement or
interest since then. In light of the findings above, the
Tribunal does not accept that the applicant experienced
any harm amounting to persecution in the past. The
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‘For the reasons set out above, the Tribunal does not
accept that if the applicant returns to Bangladesh now
or in the foreseeable future that there is a real chance he
will face serious harm for reasons of his low-level
support of the BNP or any past association he has with
the party through his extended family. The Tribunal
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from these circumstances.” (para 72).

‘Country information also indicates high levels of
corruption and criminal activity in Bangladesh. The
applicant claims that he has already experienced corrupt
activity, exacerbated (he claims) because of his
allegiance to the BNP), but the Tribunal has found that
he has both exaggerated and misconstrued such
incidents, and that they did not involve significant
harm. Sources indicate that thugs associated with the
ruling AL are responsible for some of the general
criminality and protection rackets, and that they can and
do select their targets based on political allegiance, at
least at a local level. However, for the reasons given
above, the Tribunal does not accept that the applicant
has in the past or will in the future face an elevated risk
due to any political leanings. The Tribunal accepts that
the applicant might experience further corrupt conduct
if he returns to Bangladesh — including if he re-enters
the [product 2] market — but it is not satisfied that this
gives rise to a real risk of significant harm.” (para 73).

“The applicant’s concerns also relate to the broader
security, and law and order problems, in Bangladesh.
Country information indicates that these are real issues
in that country. In the Tribunal’s view, these relate to
the general security situation in Bangladesh, and
associated economic concerns. Under s.36(2B)(c) of the
Act, there is taken not to be a real risk that an applicant
will suffer significant harm if the Tribunal is satisfied
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that the real risk is one faced by the population
generally and is not faced by the applicant personally.
The Tribunal is satisfied that the lack of general
security and instability that the applicant alluded to is
faced by the population generally and not by him
personally.” (para 74).

‘For the above reasons, the Tribunal is not satisfied that
the applicant’s circumstances give rise to a real risk that
he will be subjected to any form of harm which would
be the result of an act or omission by which severe pain
or suffering, whether physical or mental, is intentionally
inflicted on the applicant, such as to meet the definition
of torture; or the definition of cruel or inhuman
treatment or punishment; or the definition of degrading
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Japanese citizenship’ (para 6).

“The applicant claimed that he had never been harmed
in Japan because he had never lived there. He fears that
he would experience significant discrimination as he is
of [Country 2] ethnicity and does not read and write
Japanese. There is evidence that many people of
[Country 2] origin have been mistreated and persecuted
in Japan and they experience racial discrimination and
discrimination in obtaining employment, despite the
Japanese government’s policies of non-discrimination’
(para 8).

The “Tribunal is not satisfied that the applicant has a
well-founded fear of persecution for a Convention
reason’ (para 27).

“The Tribunal accepts that the applicant will face
difficulties as a Japanese citizen who has limited
familiarity with Japanese mores and culture and who is
functionally illiterate in Japanese. The Tribunal is not
entirely satisfied that he would have no family support
in Japan as he gave evidence that he has visited his
father’s family in Japan a number of times, albeit
briefly. Nevertheless, the Tribunal is prepared to give
him the benefit of the doubt and accept he has very little
family support in Japan. Consequently he may suffer
some hardship as he tries to find accommodation, earn
an income and familiarise himself with the culture and
the written language. However, the Tribunal is not
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satisfied that these hardships, even taken into account
cumulatively, will result in a real risk that he will suffer
“significant harm” as it is exhaustively defined

in subsection 36(2A) of the Act’ (para 28).

The "Tribunal was not satisfied that the applicant is a
person in respect of whom Australia has protection
obligations under s.36(2)(a) or s.36(2)(aa)’ (para 30).

1502278 (Refugee) [2016]

AATA 4656
(Unsuccessful)

1 November 2016

2, 52-54 and 57

The applicants were citizens of Fiji (para 2).

The *“first named applicant has made claims for
protection and the second named applicant makes no
separate claims for protection but claims protection as a
member of the same family unit as the first named
applicant’ (para 2).

“The Tribunal's overall assessment is that the applicant
wishes to remain in Australia because he is "happy in
Australia™ and he has received good medical treatment
in Australia. He also wants to work in Australia’ (para
52).

‘He told the Tribunal that he was concerned if he
returned to Fiji that he would not be able to work and he
may not be able to get medication for his medical
conditions and he might be a burden on his [Adult
child]. The Tribunal has referred to the information
contained in the DFAT country report which indicates
that Fiji has a comparatively high life expectancy and
that reflects higher than average health outcomes. The
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report indicates that the government provides generous
public health services and including free primary and
secondary healthcare but other support services are not
generally subsidised. The country report also indicates
that there are four main hospitals in Fiji and three of
those are state funded institutions. Report also indicates
that Fiji spent approximately 3.8% of its GDP on health
in 2011. The report also indicates that Fiji has high
levels of youth unemployment and that the official
unemployment rate was approximately 8.3% in 2012’
(para 53).

“The applicant said that he feared that he may not be
able to obtain work in Fiji and that he did not believe
that he would be able to engage in [work] because of
his medical difficulties. However the applicant also told
the Tribunal that he would like to remain working if he
is allowed to remain in Australia. That evidence
indicates to the Tribunal that the applicant is keen to
continue to work. As indicated the applicant had
provided documentation to the Department to support
being allowed to work in Australia. The Tribunal
acknowledges the evidence that the applicant has had
some difficulties related to [medical] conditions since
been in Australia and he has received treatment for
that/those condition/s’ (para 54).

‘However the Tribunal's overall assessment of the
DFAT country report information that has been referred
to is that it is reasonable on the basis of that information
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for the Tribunal to assume that both applicants health
conditions could be appropriately addressed if they
were to return to Fiji. The applicant told the Tribunal
that if he had to return to Fiji he would live with his
[Adult child]. That evidence and information indicates
that it is reasonable for the Tribunal to assume the
applicant would enjoy some family support if he and
the second named applicant to return to Fiji. The
Tribunal also believes on its assessment of the evidence
and information before it that any risks that the
applicants may face if they returned to Fiji would be
risks faced by the Fijian population generally and not
by the applicants personally’ (para 54).

The Tribunal was not satisfied that the applicants
satisfied the criteria set out in

20

© Andrew & Renata Kaldor Centre for International Refugee Law


http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s36.html
http://www.austlii.edu.au/au/cases/cth/AATA/2016/4563.html
http://www.austlii.edu.au/au/cases/cth/AATA/2016/4563.html

has protection obligations under the Refugees
Convention’ (para 33).

“The Tribunal does not accept that the applicant was of
continuing adverse interest to the authorities at the time
she left China, nor that she was required to sign an
undertaking not to be involved in Uighur activities in
Australia and not to discuss actions against Uighur
people such as she had witnessed. The Tribunal does
not accept that she was detained in 2013 for wearing a
T-shirt which indicated that she belonged to a
politically dissident group as she has claimed. The
Tribunal does not accept that she suffered significant
harm in the past because of her family background or
her religious and ethnic identity nor does it accept that
there are substantial grounds for believing that, as a
necessary and foreseeable consequence of her being
removed from Australia to China, there is a real risk
that she will suffer significant harm for these reasons’
(para 34).

“The Tribunal has considered whether there are
substantial grounds for believing that, as a necessary
and foreseeable consequence of the applicant being
removed from Australia to China, there is a real risk
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possibility that the applicant’s involvement in these
activities in Australia may have come to the attention of
the Chinese authorities’ (para 35).

“In this regard the Tribunal has considered country
information from DFAT which indicated that the
Chinese authorities might take an interest in a person
returning to China who in Australia had been a high
profile activist, or was someone known for publicly
criticising the Chinese Government. A person with such
a profile would be treated more harshly than a low
profile person. Such a person could be subjected to
administrative detention or long term surveillance.
There is no evidence before the Tribunal to suggest or
indicate that the applicant had or has such a role or
profile’ (para 36).

‘On the applicant’s own admission, she did not have a
political profile in China, she was raised as an atheist
and she did not recognise the offending T-shirt as
bearing any relationship to East Turkestan. Given that
the applicant left China legally travelling on her own
passport, even accepting that her activities in Australia
are known to the Chinese authorities, the Tribunal does
not accept that there are substantial grounds for
believing that, as a necessary and foreseeable
consequence of her being removed from Australia to
China, there is a real risk that she will be identified as a
failed asylum seeker. Since the Tribunal does not accept
that the applicant has any profile the Tribunal does not

22

© Andrew & Renata Kaldor Centre for International Refugee Law



accept that there are substantial grounds for believing
that, as a necessary and foreseeable consequence of her
being removed from Australia to China, there is a real
risk that she will suffer significant harm, or specifically
that she will be arrested, detained, interrogated, tortured
or even Killed, as a result of her activities in Australia’
(para 37).

“The Tribunal is not satisfied that the applicant is a
person in respect of whom Australia has protection
obligations under s.36(2)(aa)’ (para 38).

1612805 (Refugee) [2016]

AATA 4555
(Unsuccessful)

30 September
2016

1, 64 and 66-70

The applicant was a citizen of Lebanon (para 1).

The “Tribunal is not satisfied that the applicant is a
person in respect of whom Australia has protection
obligations under s.36(2)(a)’ (para 64)

“The findings of fact’ in relation to s.36(2)(a) are
relevant to the assessment of the application of
5.36(2)(aa), “in particular those about the applicant’s
degree of involvement with the Jehovah’s Witnesses,
his future conduct and relevant country information;
and his prospects as Lebanese citizen who has spent
almost all his life in Australia. Taking all these factors
cumulatively, the Tribunal is not satisfied that there is a
real risk that the applicant will suffer significant harm’
(para 66).

‘The applicant also expressed concern about the general
security situation in Lebanon. The Australian
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Government’s Smartraveller website
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Lebanon, and poor living conditions and services there.
The Tribunal is not satisfied that any of these factors,
individually or cumulatively, will result in significant
harm, as defined in s.5(1), including cruel or inhuman
treatment or punishment, or degrading treatment or
punishment. Additionally, it notes that in SZRSN v
MIAC the Federal Court confirmed that harm arising
from the act of removal itself will not meet the
definitions of “significant harm’ in s.36(2A)’ (para 68).

‘For the above reasons, the Tribunal is not satisfied that
the applicant’s circumstances give rise to a real risk that
he will be subjected to any form of harm which would
be the result of an act or omission by which severe pain
or suffering, whether physical or mental, is intentionally
inflict on the applicant, such as to meet the definition of
torture; or the definition of cruel or inhuman treatment
or punishment; or the definition of degrading treatment
or punishment. It is also not satisfied that there is a real
risk that he will suffer arbitrary deprivation of his life or
the death penalty’ (para 69).

‘Accordingly, the Tribunal is not satisfied that there are
substantial grounds for believing that, as a necessary
and foreseeable consequence of the applicant being
removed from Australia to Lebanon, there is a real risk
that he will suffer significant harm: s.36(2)(aa)’ (para
70).

1502219 (Refugee) [2016]

AATA 4551

26 September
2016

2, 46, 48-50

The applicants were citizens of India (para 2).
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(Unsuccessful) The Tribunal found that the applicants did not satisfy
the criteria set out in s.36(2)(a)of the Act (para 46).

‘Having regard to the findings made’ in relation to the
application of 5.36(2)(a) ‘rejecting the applicant’s
claims of demands for payment of money by his
sponsor and threats of harm to him and his family upon
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return may cause for the family, it is not satisfied there
are substantial grounds for believing that there is a real
risk he or his [child] will suffer significant harm for this
reason, if they returned to India’ (para 49).

“The Tribunal is not satisfied that the applicant, or his
wife or [child], are a person in respect of whom
Australia has protection obligations under s.36(2)(aa)’

(para 50).
1502907 (Refugee) [2016] 20 September 1, 8,9, 44 and 46-48 The applicant was a citizen of Nepal (para 1).
AATA 4489 2016
(Unsuccessful) The applicant claimed to fear harm based on his

conversion from Hinduismto Christianity, after his
arrival in Australia (paras 8 and 9).

“The Tribunal does not accept that if the applicant
returned to Nepal now or in the reasonably foreseeable
future, that there is a real chance that he will face
serious harm for reasons of religion or any other
Convention related reason’ (para 44).
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“The definitions of “torture” and “cruel or inhuman
treatment or punishment” in subsection 5(1) of the Act
require that pain or suffering be “intentionally inflicted”
on a person, and the definition of “degrading treatment
or punishment” requires that the relevant act or
omission be intended to cause extreme humiliation.
These expressions require a subjective intention on the
part of the actor to bring about the victim’s pain or
suffering or extreme humiliation. The Tribunal is not
satisfied that such an intention exists on the part of the
state, given independent country information which
indicates that Christians are free to worship and that
conversion while illegal is not prosecuted’ (para 47).

“The Tribunal is also not satisfied that such an intention
exists within societal groups. Incidents of violence
towards Christians instigated by extremist groups have
been few and irregular. Although some ostracism or
discrimination may exist, as outlined earlier, there does
not appear to be an intention by societal groups to
inflict torture, cruel or inhuman treatment or
punishment or extreme humiliation amounting to
degrading treatment or punishment. The Tribunal is also
not satisfied that this low level discrimination or
ostracism would amount to significant harm. The
country information does not indicate that any such
harm would involve death or torture, nor would it
involve cruel or inhuman treatment or punishment or
degrading treatment or punishment. In regards to cruel
or inhuman treatment or punishment, on the basis of
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country sources discussed earlier, the Tribunal does not
accept there would be an act or omission by which
severe pain or suffering is intentionally inflicted, or
pain or suffering which could reasonably be regarded as
cruel or inhuman would be inflicted’ (para 47).

‘In regards to degrading treatment or punishment, the
Tribunal does not accept that there would be an act or
omission which would cause and be intended to cause,
extreme humiliation which is unreasonable. The
country information indicates that low level ostracism
or discrimination may involve conduct such as
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AATA 4498
(Unsuccessful)

and 47

Following the application of SZGIZ v Minister for
Immigration and Citizenship [2013] FCAFC 71 to the
applicant’s case, ‘the issue in this case is whether there

are substantial grounds for believing that, as a necessary

and foreseeable consequence of the applicant being
removed from Australia to a receiving country, there is
a real risk that the applicant will suffer significant
harm: s 36(2)(aa) of the Act’ (paras 3 and 6).

The applicant claimed to fear harm based on his
conversion from Islam to Christianity (para 12).

“The Tribunal does not accept that the applicant is a
genuine Christian convert. The Tribunal accepts as
plausible that the applicant does not practise Islam,
however the Tribunal does not accept that this means
that he has converted from Islam to any other faith,
including but not limited to Christianity, or that he is a
practitioner of any religious faith’ (para 37).

“The Tribunal acknowledges that the fact that the
applicant has lived in Australia for many years could
mean that in the case of his return to Bangladesh, it is
plausible that he could face difficulties in finding
accommodation and employment. However, the
Tribunal is of the view that those difficulties could be
faced by any person moving to another area where they
have not lived for some time and on the basis of the
available information, the Tribunal is satisfied that any
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such difficulties that could be faced by the applicant do
not amount to significant harm as contemplated by the
Act
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“The Tribunal understands that past harm is not
determinative of future harm but past harm is
nevertheless a reasonable indicator. If he were to return
to Bangladesh and chooses to maintain his lack of
practice of Islam, the Tribunal is not satisfied that he
would be considered apostate, or that he would suffer
significant harm on the basis of his limited Islamic
religious practice or Christian-related activities in
Australia’ (para 44).

‘On the basis of the available information and in
consideration of the evidence as a whole, the Tribunal
finds that there is not a real risk of significant harm
occurring to the applicant on his return to Bangladesh
on the basis of his Christian related activities in
Australia, or on any other basis. For the same reasons,
the Tribunal does not accept that the applicant as a
result of his Christian related activities in Australia (if
discovered), would be imputed with anti-Islamic views,
or anti-authorities views, which would mean that he
would face significant harm as contemplated by the
Act’ (para 45).

“Therefore he does not satisfy the requirements
of 5.36(2)(aa)’ (para 47).

1513167 (Refugee) [2016]

AATA 4368
(Unsuccessful)

24 August 2016

4,5, 10, 54, 60 and 62-
68

The applicant was a citizen of Malaysia (para 4).

The applicant claimed to fear harm from his previous
employer in Malaysia. The applicant claimed that his
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previous employer forced him to sell illicit drugs and
‘when he refused he was beaten’ (paras 5 and 10).

The Tribunal found that the applicant did‘not satisfy the
criterion set out in 5.36(2)(a) of the Act’ (para 54).

“The Tribunal has accepted that the applicant was a
member of a gang and that he has been physically
beaten and threatened with harm if he does not return to
the gang. The Tribunal is satisfied that the applicant
faces a real risk of significant harm which involves
physical or mental pain or suffering or both which is
intentionally inflicted on the applicant and this could
reasonably be regarded as cruel or inhuman in nature.
The Tribunal is therefore satisfied that the treatment
that the applicant will be subjected to amounts to cruel
or inhuman treatment or punishment or degrading
treatment or punishment, as defined in s.5(1) of the Act’
(para 60).

“The country information by DFAT suggests that
although the authorities, in this case the police are
considered reasonably professional and

effective however the G

33

© Andrew & Renata Kaldor Centre for International Refugee Law


http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s5.html

Freedom House reported in 2015 that government and
law enforcement bodies have suffered a series of
corruption scandals in recent years. Moreover, despite
government reform efforts to improve the integrity of
the RMP, public confidence remains limited. Police
reform, including the establishment of an independent
police complaints and misconduct commission, remains
pending’ (para 62).

“In this case the Tribunal accepts that corruption of
police exists in Perak and accepts the applicant's
evidence that his former boss in Perak has paid the
police in the past to assist the applicant to avoid
criminal charges and he has also paid money to the
authorities to ensure the applicant did not receive a
custodial sentence. This was done in order to facilitate
ongoing criminal activities. The Tribunal has accepted
the applicant evidence on this issue as it considered him
to be quite open about his criminal activities and
history. Therefore the applicant would not be afforded
protection by the authorities in Perak. Further, because
of the applicant's own criminal history, the Tribunal
accepts as unlikely that he will be provided protection
by the authorities in other parts of Malaysia’ (para 63).

‘On the basis of this country information, in particular
concerns with corruption, the Tribunal is not satisfied
that the general measure of state protection in Malaysia
is sufficient in the applicant’s case to remove the real
risk of significant harm. The Tribunal finds that, for the

34

© Andrew & Renata Kaldor Centre for International Refugee Law



purposes of 5.36(2B)(b) of the Act that the applicant
could not obtain, from an authority in Malaysia,
protection such that there would not be a real risk that
he will suffer significant harm’ (para 64).

“The Tribunal finds that there are substantial grounds
for believing that, as a necessary and foreseeable
consequence of the applicant being removed from
Australia to Malaysia, there is a real risk that he will
suffer significant harm’ (para 65).

‘In addition to the discussion above with respect to the
issue relocation, the Tribunal accepts the applicant’s
evidence that members of his former particular gang are
located in Perak. The Tribunal also accepts the
applicant's evidence that he was able to relocate safely
to Penang where he lived for a year and then to [City 1]
where he was located, but only because of the
applicant's having spoken to some local gang members
in an effort to avoid paying protection money for his
[business]. The Tribunal also accepts the applicant's
evidence that the gang members do not know where his
family live in [City 1]’ (para 66).

“The Tribunal does not accept the applicant's claim that
his former boss has circulated a photograph of him with
a reward. The Tribunal does not accept this to be the
case and considers the applicant added this evidence
inorder to enhance his claims to not be able to relocate
during the discussion with him about this issue. The
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1501066 (Refugee) [2016]

AATA 4277
(Successful)

applicant later added he could return to Malaysia if he
saved enough money to be able to pay the gang
members off. This was the first time the applicant raised
this as an option for him and the Tribunal expressed
some concern about this. The Tribunal does not accept
this evidence as it appears to have been an afterthought
as a means of strengthening his claims’ (para 66).

“The Tribunal has concluded mainly on the basis of the
applicant's own evidence that he would be able to
relocate to an area of the country where there would not
be a real risk he will suffer significant harm. The
applicant therefore does not satisfy s.36(2B)(a) of the
Act’ (para 67).

‘For the reasons given above the Tribunal is not

satisfied that the aﬁﬁlicant isa Eerson in resEect of
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“The applicant fears significant harm should she return
to Syria. She fears for her life and safety and has
nowhere to live and no means of supporting herself. She
also fears harm from Islamist extremists because of her
ethnicity and religion’ (para 11).

‘On the basis of the DFAT Country Report assessment
the Tribunal finds that there is a real risk that the
applicant would face significant harm if she returns to
Syria. The Tribunal further finds that given the level of
civil unrest in Syria relocation within Syria is not a
reasonable option for the applicant nor would the
applicant be able to about protection from the
authorities of the country such that there would not be a
real risk that she would suffer significant harm on her
return. The Tribunal also finds that the real risk that the
applicant will suffer significant harm should she return
to Syria is one that the applicant would face personally
given her ethnicity and religion’ (para 17).

‘Accordingly the Tribunal is satisfied that there are
substantial grounds for believing that, as a necessary
and foreseeable consequence of the applicant being
removed from Australia to Syria there is a real risk that
she will suffer significant harm’ (para 18).

“The applicant has however resided outside of Syria
since [year]. In [year] she married a [Country 1] citizen
by whom she had [number] children and resided in
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to her gaining re-entry to [Country 1]. The Tribunal
accepts this claim as it is borne out by the country
information set out above at paragraph 29’ (para 33).

‘Furthermore the country information set out at
paragraph 28 and 30 indicates that having divorced her
husband her residency permit is withdrawn and she is
not entitled to an independent right of residence’ (para
34).

‘As such the Tribunal finds that whilst the applicant did
have a past right to enter and reside in [Country 1] she
does not have an existing right to enter and reside in
[Country 1]. The Tribunal finds that s.36(3) does not
apply to the applicant with respect to [Country 1]” (para
35).

‘Accordingly the Tribunal is satisfied that the first
named applicant is a person in respect of whom
Australia has protection obligations as she satisfies the
criterion set out in 5.36(2)(aa)’ (para 36).

‘On the basis of his passport presented at the hearing
the Tribunal finds that the second named applicant is a
national of [Country 1]” (para 37).

‘He is the son of the first named applicant. He arrived in
Australia with his mother in 2011 and was a minor at
the time. He is no longer a minor’ (para 38).
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The applicant claimed that ‘due to violence and threats
of death from organised crime gangs he had to run away
from Korea’ (para 13).

The Tribunal ‘concluded that any harm the applicant
may encounter from the money lender on return to
Korea is not for a Convention reason and nor is there
evidence to support he would be denied state protection
if it is required for a Convention reason’ (para 35).

Further, the “Tribunal does not accept the applicant will
encounter financial hardship on return to Korea on
account of his age such that he will be unable to subsist
or that he will suffer any other harm amounting to
serious harm. Accordingly, the Tribunal finds there is
not a real chance the applicants will suffer serious harm
on return to Korea for a Convention reason’ (para 35).

The Tribunal put to the applicant that ‘under the
complementary protection provisions there is not a real
risk of significant harm if a person can obtain protection
from an authority such that there is not a real risk of
him being harmed’ (para 36).

“‘When asked if he had reported the threats and harm he
experienced at the hands of the money lenders to the
police the applicant stated that he did try to report the
matter but was told it was a civil matter and therefore
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the hearing the applicant insisted that his loan, which
was provided on the basis of an IOU which was never
provided to him, is between him and another unknown
individual taken out through an intermediary
organisation called [name]. He said that the money
lender did this deliberately to ensure that the matter
remains a private affair between two individuals’ (para
37).

‘Further, he insisted that without evidence of any harm
there was nothing he could do. At one time during the
hearing the applicant intimated that the original source
of the loan might be from [another country] but the
Tribunal considers this speculative and unsupported by
any evidence before it’ (para 37).

“The Tribunal pointed out that the applicant had
previously advised that one of his [family members]
[has contact with] with a high ranking police officer and
indicated that this ought to have given him some
advantage in seeking police protection. The applicant
replied that he did discuss it with his [family member’s
contact] but he also said the police cannot get involved
in problems between private individuals. The applicant
and his wife both stated that involving their [family
member’s contact] would only have caused him
problems as well” (para 38).

‘Regarding protection from the authorities, the Tribunal
discussed country information reports with the
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1512314 (Refugee) [2016]

AATA 4028
(Unsuccessful)

15 June 2016

in Korea is a risk faced by the population generally and
not by them individually. The Tribunal acknowledges
the applicant may still be required to service his debt on
return to Korea but the country information cited above
indicates that there are support services available in
Korea for people in these circumstances which include
facilitation of long term loans and legal counselling. For
these reasons the Tribunal finds there is no real risk of
significant harm to the applicants arising from the
primary applicant’s age and/or economic circumstance
on return to Korea’ (para 54).

‘Accordingly, the Tribunal finds there are not
substantial grounds for believing there is a real risk the
applicants will suffer significant harm if returned to
Korea from Australia’ (para 55).

The Tribunal was not satisfied that the applicant was a
person in respect of whom Australia had protection
obligations under s.36(2)(a) ors.36(2)(aa) of the Act
(para 56).
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