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Refugees and asylum seekers subject to offshore processing in Nauru and Papua New
Guinea (PNG) are classified as itransitory personsi under Australian law, and may be
transferred back to Australia for a variety of purposes, including medical treatment.
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https://www.kaldorcentre.unsw.edu.au/publication/offshore-processing-overview
http://classic.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s5.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s198b.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s189.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s196.html
https://www.refugeecouncil.org.au/detention-australia-statistics/3/
https://www.refugeecouncil.org.au/detention-australia-statistics/7/
https://theconversation.com/hotels-are-no-luxury-place-to-detain-people-seeking-asylum-in-australia-134544
https://auspublaw.org/2017/05/plaintiff-m96a-and-the-elusive-limits-of-immigration-detention/

Transitory persons brought to Australia from offshore processing may in some
circumstances be granted visas authorising them to stay in Australia, but this is subject to
government discretion. Generally, they are barred from making an application for a
substantive visa, though this bar can be lifted by the Minister on public interest grounds.
The Minister may also elect to grant a person in detention a Bridging Visa E — a short term
visa allowing them to live in the community, with limited rights and social supports. The
Minister also has an even broader power under s 195A of the Migration Act, that enables
him or her to grant any kind of visa to a person in detention on public interest grounds,
whether the visa has been applied for or not.

How many asylum seekers have been transferred from offshore
processing to Australia?

As of 31 March 2021, there were 1,219 transitory persons in Australia (including 267
children, 146 of whom were born in Australia or Nauru). As of 30 April 2021, 240 people
remained in Nauru and PNG.

Duty of care and medical transfer litigation

The Migration Act creates broad powers allowing Australian officials to transfer people from
offshore processing to Australia, but no direct obligation to do so, even when urgent
medical treatment is required. Nevertheless, Australia has a range of legal obligations
under international human rights and refugee law that extend to people transferred to Nauru
and PNG, including with respect to their health and well-being, and in 2016 the Federal
Court of Australia found that the Commonwealth owed a duty of care under Australian law
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http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ma1958118/s46b.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ma1958118/s46b.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s73.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s195a.html
https://www.aph.gov.au/api/qon/downloadestimatesquestions/EstimatesQuestion-CommitteeId6-EstimatesRoundId11-PortfolioId20-QuestionNumber431
https://www.aph.gov.au/api/qon/downloadestimatesquestions/EstimatesQuestion-CommitteeId6-EstimatesRoundId11-PortfolioId20-QuestionNumber425
https://kaldorcentre.unsw.edu.au/publication/plaintiff-s992016-v-minister-immigration-and-border-protection-2016-fca-483
https://kaldorcentre.unsw.edu.au/publication/plaintiff-s992016-v-minister-immigration-and-border-protection-2016-fca-483
https://www.theguardian.com/australia-news/2019/feb/07/australian-government-ignored-refugee-transfer-advice-from-its-own-doctors-for-up-to-five-years
http://classic.austlii.edu.au/au/journals/UNSWLawSocCConsc/2019/13.pdf
https://www.kaldorcentre.unsw.edu.au/medical-transfer-proceedings
https://www.kaldorcentre.unsw.edu.au/medical-transfer-proceedings
https://msf.org.au/article/statements-opinion/indefinite-despair-mental-health-consequences-nauru
https://www.kidsoffnauru.com/

transfer decisions rested in the hands of public servants.

Under the Medevac process, if two doctors recommended that a person be transferred to
Australia for medical treatment the Minister was required to approve or refuse the transfer
within 72 hours of receiving that recommendation. A transfer could be refused due to
character and/or national security grounds, or (in the case of adults only) on medical
grounds. Any transfers refused by the Minister on medical grounds were referred to an
eight-person medical panel, which had 72 hours to review the case and make a
recommendation for or against transfer. If the medical panel recommended transfer, the
Minister retained a power to refuse the transfer on security or character grounds, but would
otherwise have to approve the transfer.

The Morrison government opposed the Medevac law. It was passed when the government
did not have a majority in parliament, with the support of Labor and most of the crossbench.
After the Morrison government was re-elected in May 2019, it sought to repeal the Medevac
law as a matter of priority. In December 2019, just eight months after the law was
introduced, the government secured its repeal, after striking a deal with Tasmanian Senator
Jacqui Lambie. The details of the agreement with Senator Lambie have not been made
public.

During the time that the Medevac law was operational, 192 people were transferred from
offshore processing under its provisions.

How are medical transfers made now that the Medevac law has
been repealed?

The repeal of the Medevac law has meant that if a person in offshore processing needs to
be transferred to Australia for medical treatment, the provisions in the Migration Act
authorising transitory persons to be transferred to Australia for a temporary purpose will

apply. Where the need for treatment is urgent and the government does not authorise a
transfer, litigation seeking a court ordered transfer may be commenced.

This factsheet is part of the Kaldor Centreis series of publications on offshore processing.
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https://www.abc.net.au/news/2019-02-12/federal-government-loses-a-historic-parliamentary-vote/10804770
https://www.theguardian.com/australia-news/2019/dec/04/medevac-repeal-bill-passes-after-jacqui-lambie-makes-secret-deal-with-coalition
https://www.theguardian.com/australia-news/2019/dec/04/medevac-repeal-bill-passes-after-jacqui-lambie-makes-secret-deal-with-coalition
https://www.kaldorcentre.unsw.edu.au/offshore-processing-resources
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